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prediction, not a fact. As with political financing by crowds instead of cen-
tralized public financing, there is always the chance that crowdsourced fi-
nancing in sports will allow for influence or surprises, and some of these
might turn out to be for the better. Taken seriously, the futility objection
also has no stopping point, as it would suggest that market distributions of
virtually all goods and services are inappropriate because competing put-
chasers might refuse to buy above a certain price.

More importantly, we reject the suggestion that fans enjoy no benefits
if they pledge money to an unsuccessful recruiting effort. Rather, fans still
might enjoy the purely expressive benefit of having tried to lure or retain a
favorite player on their preferred team, of showing support for their teams,
and of being able to share in that process of trying to better their team. Fans
are going to be talking and fretting about the team’s efforts to sign free
agents, which has absolutely no effect on the outcome; contributing money
towards these efforts cannot have any less influence and just might have
some.

Fans already spend a substantial amount of money on their love of
sports—in tickets, merchandise, cable television packages, and even taxes to
fund new stadiums and arenas.® And, as one study shows, their willingness
to pay for games and merchandise increases when star players are in those
games or associated with the merchandise.®’ FACs would only enhance fans’
connection to star players and capitalize on their willingness to spend for
stars. If fans are willing to do so, it is because they value the expressive
benefit of their expenditures independent of whether they actually tip the
balance of a player’s decision.

Importantly, FAC contributions measure not only fan support of the
team and its player (which ticket sales or television ratings already do), but
also the intensity of that support. The amount fans pledge is a financial
indicator of how much fans want that player to join or remain on their team
and how much they want their team to succeed. FACs, in other words, be-
come economically useful or efficiency-promoting whenever firms are other-
wise unsuccessful at engaging in optimal levels of price discrimination.
When price discrimination occurs, it facilitates an increase in the likelihood
of value-adding transactions between willing buyers and sellers.

Moreover, these transactions are all voluntary. Unlike taxpayers com-
pelled to support a new stadium through mandatory taxes, fans who wish

% We might even think of such taxes as a form of crowdfunding, albeit indi-
rectly with respect to the talent and potentially involuntary.

' See Jerry A. Hausman & Gregory K. Leonard, Superstars in the National Bas-
ketball Association: Economic Value and Policy, 15 J. LaB. Econ. 586 (1997).
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not to participate in a FAC need not do so. Those who do wish to participate
gain an avenue for expression and influence that they do not currently enjoy.
Given the various ways people spend their money foolishly, crowdfunding
mechanisms to benefit talent (or their charities) constitute a relatively harm-
less perversion. On the upside, it may foster a sense of community or civic
pride and generate money for charitable causes.

A final futility argument is that this simply will not work because the
FAC will not raise sufficient amounts as to offer a meaningful incentive to
the star. Again, this is speculative. More importantly, the success and
growth of crowdfunding suggests reason for optimism. The producers of a
movie raised money from 91,000 fans.®® If Los Angeles Lakers fans raised a
comparable $62 per person from a similar number of fans, that means $5
million to offer for the benefit of a superstar player, on top of the $19 mil-
lion he gets from the team. That certainly may be significant enough to
affect the player’s calculus in choosing his team.

3. Do Bigger Cities Unjustifiably Get Better Teams?

The next objection has less to do with distributive injustices involving
money and more with patterns that distribute talent unevenly. On this
view, FACs will probably be more successful in larger cities with larger and
wealthier fan bases, thereby unfairly disadvantaging teams in smaller
markets.

To understand this concern better, consider how the NBA treats broad-
casting revenue. While NBA teams equally divide national television reve-
nue to the tune of approximately $30 million per team, they keep their own
local broadcasting revenue, which in some cases, is substantially larger.®
This arrangement has led to enormous disparities; while the Los Angeles
Lakers receive $150 million in local broadcasting revenue, the Sacramento
Kings snag just $11 million.**

It is probably true that teams in large cities will have more fans, on
average, than teams in small cities, and more fans usually means more
money. This is not an ineluctable truth; perhaps a billionaire such as Bill

2 See Cohen, supra note 11.

® See Steve Aschburner, Revenue Sharing a Vital (Yet Secretive) Component to Talks,
NBA.com (Sept. 21, 2011, 8:09 AM), hetp://www.nba.com/2011/news/features/
steve_aschburner/09/20/revenue-sharing-still-vital/index.heml.

' See Tom Ziller, Sacramento Kings Win Second Life, and NBA's Economic Inequity
Has Never Been More Important, SB NATION (May 2, 2011, 1:51 PM), heep://www
.sbnation.com/nba/2011/5/2/2149458/sacramento-kings-relocation-maloofs-
anaheim.
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Gates is a fan of the poorest team and he is willing to bankroll a FAC. The
original point does have an intuitive feel to it, however. Perhaps we should
feel sheepish about creating yet another situation where teams from large
cities benefit by virtue of the largeness of the city to which they are
attached.

This is a complicated question and we do not hope to resolve it here
with any firmness. But the answer again emphasizes the presumptively de-
fensible virtues of allowing people to make their own free choices. Large
cities become large in part because they are doing something right to retain
or attract people to live there. In a world where jurisdictional competition
(i.e., federalism) is a non-laughable explanation for why some cities and

¢ there might be reason to credit the

states succeed while others do not,
claims of large cities (or, more precisely, their boosters) that such cities
should be rewarded for creating attractive places to live. To the extent cities
are able to draw and keep talent based on good governance; professional,
educational, and economic opportunities; or other distinctive virtues, then it
is not clear why FACs associated with teams in vibrant cities should be
hindered. Preserving some market incentives for cities to innovate or govern
well is an article of faith for the jurisdictional competition literature.®® If
more successful FACs are one way in which that good governance is re-
warded, we should be leery of regulating them simply because they are asso-
ciated with teams in large cities.

Moreover, the important consideration is not the size of the media mar-
ket in which the team plays but the size of a team’s fan base. The two are
not necessarily co-extensive, particularly in the age of individual mobility,
the Internet, and national media. “Red Sox Nation” extends well beyond
New England; many small-market teams—such as the NFL's Green Bay
Packers and the NBA’s Oklahoma City Thunder—enjoy broad national fol-
lowings. A FAC can reach fans in the diaspora, who may welcome the
chance to contribute and to feel more closely connected to their team. More-
over, because crowdfunding works through many smaller contributions, the
significant factor in a FAC’s success may be the number of fans supporting
the team, not the wealth of individual (or even average) fans. If, as we ex-

% The classic piece on jurisdictional competition is Charles M. Tiebout, A Paure
Theory of Local Expenditure, 64 J. POL. EcoN. 416 (1956). For other discussions, see
generally, Doron Teichman, The Market for Criminal Justice: Federalism, Crime Control,
and Jurisdictional Competition, 103 MicH. L. REv. 1831, 1833 (2005); William W.
Bratton & Joseph A. McCahery, The New Economics of Jurisdictional Competition: Devo-
Iutionary Federalism in a Second-Best World, 86 Gro. L.J. 201 (1997).

€ See sources cited supra note 63.
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pect, fans of all teams will develop their own FACs, market competition
among fan bases will bolster market competition among teams.

Two final points. First, as with the “rich get richer” objection, this one
suffers from a baseline problem. That large cities may benefit more from
FAGs is not a persuasive reason to oppose them. After all, leagues and teams
have never attempted to tie player salaries to outside income or to limit or
prohibit players from earning as much endorsement income as possible. Nor
have they suggested lowering the salary cap or salary-offer figures for teams
in large cities because players can earn more in outside income by playing
there.”” Indeed, leagues and teams have made no efforts to preclude outside
income at all, including outside income that is available precisely because
the player is a star and his stardom may be enhanced by living in a media-
drenched location. There is no reason to single out income paid directly by
fans as uniquely subject to leveling.

In addition, talented stars consider a number of factors in choosing
where to perform or play; these include state tax implications, opportunities
to contend for championships or other prizes, proximity to family, desirable
weather, and social opportunities. A league’s collective bargaining agree-
ment, its uniform player contracts, and its constitution in no way regulate
these considerations because they fall outside the collective bargaining rela-
tionship. A FAC payment is basically no different.

4. 'The Shibboleth of Competitive Balance: Does Wealth Disparity
Diminish Competitive Enterprises?

The next objection is that, holding all else equal, competitive sports
are more attractive or aesthetically enjoyable when the playing field is not
distorted by wealth. Regardless of whether players receive anything, fan con-
tributions are designed to persuade players to play for one team instead of
others.

But as one sports economist has observed, competitive balance “is like
wealth. Everyone agrees it's a good thing to have, but no one knows how
much one needs.”®® Or what exactly it means. We try to unpack some of the
difficulties of this claim as it touches the case for FACs.

First, assuming that competition is good and that competition is hurt
by wealth disparity, this argument is less relevant in non-sports commercial

“ In other words, the New York Knicks are not limited to paying their top
player only $15 million per year, because he can get $4 million in endorsements
playing in New York, while the Memphis Grizzlies are able to pay $18 million
because endorsement opportunities in Memphis are only worth $1 million.

8 Zimbalist, supra note 30, ac 111.
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entertainment contexts that are less directly competitive, such as the recruit-
ment, retention, or direction of chefs, newscasters, musicians, stage actors,
etc. If FACs emerge in those areas, there are no real competitive balance
considerations worthy of extended deliberation.

Second, even focusing on professional team sports, the argument is
merely that FACs make watching sports worse in some way. But many as-
pects of professional sports might have similar effects, so it again is not clear
that FACs are distinctly unjust or deserving of specially unfavorable treat-
ment. Ultimately, skepticism toward private ordering in this context must
be justified, as must skepticism toward one particular form of private
ordering.

Third, as economist Allen Sanderson argues, competitive balance is not
solely a product of resource distribution and allocation.®® Indeed, there are
many non-pecuniary influences on competition—technology, demography,
playing rules, playing conditions, science, and medicine. With respect to
these influences, leagues and fans welcome and applaud adaptation and in-
novation, even when it gives some teams a competitive advantage.”® Moreo-
ver, it is difficult to separate “natural” from “unnatural” benefits as they
affect the development of skill and performance and, in turn, competitive
balance.” There is no reason that advantages gained from wise player evalu-
ation are significantly different in kind than advantages gained from having
a larger or more affluent fan base.

Consider, for example, the rise of sabermetrics, the use of more sophis-
ticated statistical methods of player evaluation and game strategy, allowing
teams to identify and exploit inefficiencies in conventional methods strate-
gies.”” Increasingly, teams hire front office personnel with strong math and
statistics backgrounds to maximize these strategies. As described in the
book Moneyball, baseball teams playing in small markets and working with
relatively modest budgets have outperformed larger-market, big-budget
teams.”” No one, however, has seriously asserted that “competitive balance”
requires that teams be restricted in the hiring of front office personnel or in
efforts to exploit inefficiencies. In that same vein, even if FACs would nega-
tively affect competitive balance, the welter of other causes that also contrib-

® Allen R. Sanderson, The Many Dimensions of Competitive Balance, 3 J. SPORTS
Econ. 204, 205 (2002).

70 See id. at 205.

U Id. at 220, 224.

7> Note, Losing Sight of Hindsight: The Unrealized Traditionalism of Law and
Sabermetrics, 117 HARv. L. REv. 1703, 1710-12 (2004).

> Michael Lewis, Moneyball: The Arc of Winning an Unfair Game (2003)
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ute to that imbalance weigh against special objections to this one, new form
of allocation.

Furthermore, as a legal matter, courts have been consistently skeptical
of leagues’ competitive-balance arguments. Where sports leagues are subject
to antitrust limits, competing teams are expected to behave as competitors.
For instance, the Seventh Circuit rejected the NBA’s arguments for limiting
the number of games that individual NBA franchises could broadcast on
cable.”* The league argued that its network television contracts would be
less valuable if individual teams could enter into agreements to broadcast
games to national audiences, and that some teams would enjoy an unfair
advantage in placing games on cable.”” But the competitive balance argu-
ment fell to the concern that the limitation would have diminished fan ac-
cess to NBA games.’” This same interplay motivated the Supreme Court to
invalidate an NCAA rule, also motivated by competitive-balance concerns,
limiting broadcasts of college games’” and a federal district court to nix an
NFL bylaw that called for teams to equally share television revenue.” These
decisions emphasize that competition anticipates and expects winners and
losers, an expectation that FACs advance.

Finally, competitive balance often is justified as a way to maintain fan
optimism, thereby maintaining fan interest in their team, the league, and
the sport. Fans “want to begin each season with hope and expectation.””
And given the perceived link between league parity and fan interest in the
league, a decline in the former could hamper the latter.®

But FACs enable a level of direct fan involvement that overcomes this
objection in two respects. First, if we are correct that many different fan

7 Chicago Profl Sports L.P. v. NBA, 961 F.2d 667 (7th Cir. 1992).

7 Id. at 675.

7 Chicago Profl Sports LP. v. NBA, 1995-2 Trade Cas. (CCH) P 71,253, at
*27 (N.D. Ill. 1995); see also David A. Balto, Networks and Exclusivity: Antitrust
Analysis to Promote Network Competition, 7 GEO. MasoN L. Rev. 523, 573-75 (1999)
(providing a rich discussion of this litigation).

77 NCAA v. Board of Regents, 468 U.S. 85, 104—15 (1984) (reasoning that rule
designed to promote competitive balance of college sports programs cannot unduly
harm consumers).

® United States v. NFL, 196 F. Supp. 445, 447 (E.D. Pa. 1961). Congress re-
sponded to that decision with the Sports Broadcasting Act of 1961, 15 U.S.C.
§ 1291, which removed the NFL, along with the NBA, MLB and National Hockey
League (NHL), from the reach of Section 1 of the Sherman Act with respect to
sponsored sports broadcasting. See Phillip M. Cox 11, Note, Flag on the Play? The
Siphoning Effect on Sports Television, 47 FED. Comm. L.J. 571, 574 (1995).

7 Zimbalist, supra note 30, ac 112.

% Crooker & Fenn, supra note 30, at 157-58.
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bases will create and support FACs, FACs actually may help foster competi-
tive balance by providing another incentive that teams can offer to prospec-
tive free agents. Second, even if FACs ultimately produce disparity, it is the
fans themselves creating the purported competitive imbalance through the
very interest they show for the sport and their teams. In other words, FACs
might beget competitive imbalance precisely because they result from fans
wanting their teams to succeed and wanting to express that desire moneta-
rily. We can imagine a scenario where FACs cause fans of teams from
smaller cities or with smaller fan bases to lose interest in the sport because
some big-city/large-fan-base teams come to dominate. But we also can im-
agine FACs stimulating greater fan interest and more interesting profes-
sional sports if fans see themselves as competing for affection nationwide and
trying to brand themselves in distinctive and quirky ways.

If it is not obvious, we will emphasize it again: we do not deny the
concern for competitive balance altogether. Rather, we believe those con-
cerns are over-emphasized, relevant as a critique only to professional team
sports, and thus only one activity where FACs could be used. And even such
limited concerns are generally outweighed by considerations of liberty, com-
merce, and the pleasure fans take in expressing their preferences.

5. Speech, Money, and Corruption

FACs embody the idea that there is an expressive component to at least
some financial transactions,®" particularly charitable ones.®* Because this ex-
pression is articulated in shekels, some might be concerned for corruption.
FACs merge political action committees (PACs) with booster clubs and
bring that union to professional sports. PACs facilitate the gathering of re-
sources and support for or against particular political candidates, patties,
positions, and causes.®® Booster clubs serve similar functions for high school
and college sports.

At the simplest level, booster clubs are the vehicle through which pat-
ents contribute to schools to help buy uniforms or other equipment, making
the clubs indispensable to cash-strapped public schools. On the other hand,
booster clubs and high-profile individual boosters have had pernicious ef-

' Citizens United v. FEC, 558 U.S. 310, 351 (2010); N.A.A.C.P. v. Claiborne
Hardware, 468 U.S. 886, 908 (1982).

8 Kamerling v. Massanari, 295 F.3d 206, 214 (2d Cir. 2002).

& PACGs are regulated to various degrees because of the several ways in which
money corrupts the integrity of the political process. For a spirited overview of the
problem, see LAWRENCE LESSIG, REPUBLIC, LoST: HOw MONEY CORRUPTS CON-
GRESS AND A PLAN TO STOPIT (2011).



28 Harvard Journal of Sports & Entertainment Law / Vol. 6

fects on big-time college® and even high school sports.®> Stories of illicit
payments—whether in cash, merchandise, sex, or drugs®**—suggest that
booster clubs are a problem for amateur sports. Given the negative percep-
tion of both PACs and booster clubs, why should we extend those models to
professional sports or other areas of commercial entertainment?

To the extent that the infusion of money in politics and amateur sports
is problematic, it is precisely because those are perceived as domains that
should operate under different “spheres of justice.”® We understand the
intuition that politics or amateur sport should be relatively immune from
the influence of money. A college football team should not win a champion-
ship just because its boosters are wealthy, just as a candidate should not win
an election because her supporters are billionaires willing to flood the air-
waves with political ads. Professional sports, by contrast, are principally a
form of commercial entertainment and thus should be amenable to argu-
ments in favor of private ordering: no different than the norms governing
restaurants, airport fiction, and network TV shows. As such, there is no
intrinsic reason why the norms of commerce and private ordering should not
govern in that domain.®®

For what it is worth, this vision of politics as being above or beyond
money has been losing support in the political and legal arena.*The real
concern with the influence of money in politics is corruption—that an
elected official will be indebted to, and subject to undue influence by, his
funders.”® That concern seems inapplicable to fans giving money to talent
(or their preferred charities) in professional sports and other fields of com-
mercial entertainment. As discussed earlier, the only gwid pro quo risk as to
professional athletes—gamblers or criminals with access to the players—is
unlikely to arise through FAC activities.

% Chatles Robinson, Renegade Miami Foothall Booster Spells Our 1llicit Benefits to
Players, YAHOO! SPORTS (Aug. 16, 2011, 5:37 PM), heep://sports.yahoo.com/news/
renegade-miami-football-booster-spells-213700753—spt.heml.

¥ H.G. Bissinger, Friday Night Lights: A Town, a Team, and a Dream (1990).

% Robinson, s#pra note 84.

8 Michael Walzer, Spheres of Justice (1983). See also Sandel, supra note 57.

¥ And that is why we are largely unmoved by Professor Sandel’s complaints
about the new markets in sports autographs, naming rights of stadiums, and
skyboxes in professional sports arenas. Se¢e SANDEL, s#pra note 57, at 163—79.

¥ As a First Amendment matter, paupers and billionaires, not to mention corpo-
rations and unions, can spend lots of money with little restriction (or even trans-
parency) in advancing their preferred political positions, issues, groups, and
candidates. See Citizens United, 558 U.S. at 337-40; MarRTIN H. REDISH, MONEY
TALKS: SPEECH, ECONOMIC POWER, AND THE VALUES OF DEMOCRACY (2002).

% Citizens United, 558 U.S. at 359-60.
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6. Salary Concerns

One might object that FACs will hurt players by lowering their sala-
ries, as teams leverage FAC pledges to reduce what they must pay. This is
the same theory on which economists question the practice of tipping—that
it causes restaurants to pay lower salaries, expecting workers to make up the
difference in tips. This concern is unfounded for several reasons.

First, past experience demonstrates that teams do not reduce player
salaries or contract offers based on potential outside income. LeBron James
does not make less money, and no team would have made a lower contract
offer to him, based on his outside endorsement income. Second, to the ex-
tent teams are competing to sign star players, such an attempt to lowball
salaries would be unwise. If Team X offers less money to a player in reliance
on anticipated FAC money, it may lose out to a higher offer from Team Y,
as the player can choose to reject a lower offer that depends on the fortuity of
FAC money. Again, the relationship between the team and the talent re-
mains critical, with the FAC offering primarily a supplemental incentive to
tip an equipoise in its favor. It is unlikely teams or talent will rely on that
third party because of its speculative and contingent nature. Third, there is
nothing inherently problematic with FACs causing teams to offer (and play-
ers to accept) less money. As discussed earlier, players join (or remain with) a
particular team for a number of reasons, even at lower salary; the existence of
FAC money would merely be one more reason to do so.

In any event, this concern arises only on the direct compensation
model, and thus provides merely another reason to favor the charitable
model. No team is likely to offer less money in salary because of some
amount of money donated to the player’s foundation. Of course, if a team
did that, and the talent accepted the lower offer, that exchange would pre-
sumptively benefit the foundation and its charitable efforts while enhancing
the talent’s public reputation.

7. Fan Psychology and Epistemic Deference

A final set of issues relates to fan psychology and reactions. We spot
them and briefly respond here, without necessarily resolving them in full.

First, one might argue that fans will quickly become disaffected when
their money becomes directly intertwined with fickle player movements.
Fans who contributed to a FAC to lure Player A may be angry when he
returns to his original team four years later, or worse, when he asks the FAC
for more money on threat of leaving. Feeling burned once, perhaps fans will
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be reluctant to contribute to a FAC in the bidding for the next superstar to
replace the departed Player A.

But fans’ anger will not necessarily stop them from contributing in the
future. Just as team management might be willing to “rent” star players for
only a year or two if it means a chance to win, fans might similarly be
willing to contribute their own money to FACs for that opportunity. Some
fans will gladly pay for two championships, even if the player departs in year
three; while disappointed by the player’s departure, fans savor those two
successful seasons and likely see it as being worth the cost. Those same fans
might gladly contribute to the FAC the next time if they perceive a new
chance for additional team success.

Second, one might fear that fans, teams, and talent may all be subject
to psychologically hot and situational bargaining biases, such that FACs
may end up creating a tax on foolishness. One might even suggest that the
idea of fans becoming too attached to talent is irrational, especially in team
enterprises. On this view, fans have a transient preference and are likely to
mis-predict how sad they will be if their preferred player leaves, largely
because people revert to their mean level of happiness over time. All this
might be true. But again, if people can buy pet rocks, they can buy the
chance to influence what star player they want on their favorite basketball
team. Crowdfunding has developed and thrived on that very notion. In a free
society with a market-based economy, where voluntary exchanges are already
the dominant mode of distributing various goods and services, there is no
distinctively persuasive reason to block one voluntary exchange in commer-
cial entertainment or sports.

To be sure, the desirability of promoting athletic or other performance-
related virtues may limit the spaces in which FACs are tolerable. Indeed,
inasmuch as society should promote non-commercial virtues, the question of
whether to encourage FACs becomes, at least partially, a question of exper-
tise and deference.

This raises a distinct point: who likely better predicts what makes a
good team: fans or team management? If the latter, and if we think episte-
mic deference to those who know is warranted, perhaps FACs are unwise.
This is plausible. But consider two responses. First, as noted above, in most
cases, FACs depend on the choices of the team in question to retain or re-
cruit the talent; fan preferences will not trump those of management. For
example, a FAC would have been useless for Jeremy Lin if he wanted to stay
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with the New York Knicks once the Knicks decided they did not want to
keep him on the team.”

Moreover, we can question how relevant epistemic deference should be
in commercial enterprises. If the owners of the professional sports team want
to manage their team poorly, that is their choice. If fans believe manage-
ment is doing a bad job, one solution is to abandon the team in protest by
not attending or watching games or otherwise giving money and support to
the team. FACs offer another way: influence (or try to influence) manage-
ment’s decisions by influencing (or trying to influence) players through pay-
ments to or for their benefit, hoping to produce better results.

C.  Policy Concerns Unique to the Charitable Contribution Model

As previously stated, we think the more attractive approach is for FACs
to donate money to the talent’s charitable foundation or other preferred
cause. In addition to the arguments we canvassed concerning FACs above,
two additional considerations specifically support the charitable model.

1. Distributive Justice and Charitable Contributions

The distributive-justice objection to FACs largely disappears under the
charitable model. Talent, already making a lot of money, is not financially
enriched at the expense of fans, especially fans of lesser means. In fact, con-
tributions to charitable foundations usually affirmatively advance the cause
of distributive justice, because charities presumably will do, on average,
more good with the money than a private person would.”> What is more, the
opportunity to contribute through a FAC might encourage charitable en-
gagement from people who do not otherwise do much giving.

Talent also may prefer this model, using the charitable benefits to
boost their public image. A charitable FAC allows a star to proudly pro-
claim, “I am sorry to leave Team X behind, but Team Y’s offer was unbeat-
able when its wonderful fans pledged another $5 million to my foundation.

' Of course, we can also envision a third FAC model that might develop, in
which the FAC gives money to the team rather than the talent, enabling the funded
otganization to defray its costs or change its priorities. For example, imagine if
billionaire Michael Bloomberg said to the New York Knicks management, “Keep
Jeremy Lin, and I'll give you $50 million.” The league would no doubt have some-
thing to say about such an arrangement.

2 This assumption explains why charitable contributions are tax-advantaged. See
26 US.C. § 170; o Brian Galle, The Role of Charity in a Federal System, 53 WM. &
MaRry L. REv. 777,785-812 (2012) (discussing welfarist arguments in favor of subsi-
dizing charitable giving).
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I must do what I can for the kids I have long been committed to helping.”
We readily imagine that substantial donations to the talent’s favored cause
coupled with a public-image victory may affect the choices of at least some
talent. Of course, a player might object to such charitable FAC contribu-
tions for similar reasons, complaining that fan contributions make it impos-
sible to turn down Team Y, thereby negating that $5 million donation and
creating a public-image problem.

There also is a chance that one distributive justice objection would
persist, even under the charitable model. Because charitable giving is finite,
the charity-focused FACs could engender a distribution of goods that is
worse than in a world without FACs. For this scenario to unfold, charitable
FACs would have to crowd out normatively better charitable giving. For
example, if stars choose wasteful or misguided charities, then on the margins
we might see a sub-optimal distribution of charitable dollars that would
otherwise have gone to better places.”” Rather than mitigating distributive
justice concerns, perhaps the player’s charities only benefit the wealthy (e.g.,
the Center for the Study of Dressage). Moreover, concerns have been raised
about the management of some athletes’ charitable foundations and the per-
centage of funds actually going to charity.®* One also might question the
motivation behind these donations—the commitment is not really to the
charitable cause, but to getting the star player to join or remain with the
team.

But the premises of crowding-out remain speculative. We have no rea-
son to believe fans would not give generously to both their usual charities
and to the charities of their sports heroes; on the margin, they might simply
buy fewer shoes, lipsticks, or tennis balls. Moreover, we have no reason to
assume that the current distribution of voluntary charitable dollars is correct
or that the talent’s choice of charities are, as a whole, much worse.

2. Sports Leagues and the Charitable FAC

Although stars do not receive anything from fan donations, FACs still
are offering something of value to the player (even if the value is purely
psychological or moral) to persuade him to play for one team over another.
This still may appear to leagues as third-party intrusion into player move-
ment and distribution of talent. Our response remains the same—neither

? Miranda Perry Fleischer, Theorizing the Charitable Tax Subsidies: The Role of
Distributive Justice, 87 WasH. U. L. REv. 505, 557 (2010).

%4 Paul Lavigne, Athlete Charities Often Lack Standards, ESPN.com (Mar. 31,
2013, 9:05 AM), heep://espn.go.com/espn/otl/story/_/id/9109024/cop-athletes-char-
ities-often-measure-charity-experts-say-efficient-effective-use-money.
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private law nor internal league rules prohibit fans from collecting and
spending money in a way that might influence an athlete’s choices.”

Indeed, the league would stand on even weaker ground in objecting to
charitable FACs. After all, the talent is not receiving anything directly and
fans are not entering into any sort of direct business relationship with the
talent. The only people acting are the fans themselves and the foundations,
neither of which is subject to league control. Indeed, it is impossible to see a
difference between a group of fans raising $10,000 to give to a player’s
foundation and a group of fans spending $10,000 to rent a billboard or an
airplane to fly a banner urging him to sign with the team.”® The league
simply lacks any authority to regulate the expenditure of independent fan
money.

It also is unlikely that a league could or would try in future collective
bargaining to prohibit charitable contributions. It would suffer a public-
relations disaster in even suggesting limits on fans’ charitable contributions
or on what money foundations could accept. Even if fans explicitly attempt
to tie their contributions to the talent joining (or remaining on) their favor-
ite team, leagues will quickly realize that such efforts are not worth trying
to regulate.

Moreover, opposition to charitable contributions would strike the
league’s key constituencies, including ticket-holders and corporate sponsors,
as hypocritical. It would be at odds with most leagues’ own charitable ven-
tures, which have raised substantial money for various causes.”” For example,
since its creation in 2005, NBA Cares boasts that it “has raised more than
$200 million for charity, provided more than 1.9 million hours of hands-on
service, and built more than 720 places where kids and families can live.”?®
The NBA could not repudiate fans’ donations to players’ causes while simul-
taneously championing its signature charitable enterprise.

Charitable donations are also unlikely to resemble a zero-sum game,
where a donation to one charity means another charity does not receive that

P See supra Parc TLA.

% Anticipating James’s 2014 free agency, Cavs fans organized several recruiting
efforts, including renting a billboard near James’s old high school in Akron and
distributing t-shirts to fans and asking them to tweet photos of themselves. Dan
Favale, Cavs Fans Create ‘Come Home LeBron’ Campaign to Luve James Back to Cleveland,
BLEACHER REPORT (Nov. 25, 2013), htep://bleacherreport.com/articles/1864744-
cavs-fans-create-come-home-lebron-campaign-to-lure-james-back-to-cleveland.

77 NFL and Players’ Union Donating $1 Million, SL.com (Nov. 1, 2012, 7:41 PM),
heep://www.si.com/nfl/2012/11/01/sandy-nfl-union-donations-ap (noting donations
by the major sports leagues and players’ associations to hurricane relief).

% Overview of NBA Cares, NBA.coM, htep://www.nba.com/cares/overview.heml
(last visited Sept. 12, 2012).
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donation.” For one, NBA Cares’ core activities focus on team and player
charitable activities and on partnerships with other enterprises in complex
community ventures.'” For example, in 2012 NBA Cares briefly partnered
with the “Hoops 4 Hope” charity, through which customers at NBA-owned
stores could donate used sneakers in exchange for a store discount.'®’ This
charitable program certainly warrants support. But, a fan who donates
money to a player’s foundation as part of free-agent recruiting is not less
likely to donate old sneakers in exchange for a store discount. For that rea-
son, FAC money for foundations favored by talent would neither diminish
nor endanger the league’s civic outreach efforts.

III. FACSEVERYWHERE AND NOWHERE

A. FACs Everywhere?

Our focus has been on professional team sports because that is where
money and attention are most likely to flow. Professional sports present the
most obvious trilateral relationships, and sports fans are uniquely aware of
and interested in athletes’ comings and goings, providing the information
necessary to allow a FAC to form and to raise money in a recruiting effort.

Similar crowdfunding efforts might likewise succeed in other trilateral
relationships. We do not aim to exhaustively describe the extensions of the
FAC model to other areas of human activity; instead, we just sketch some
suggestions for use in other areas of commercial entertainment.

FACs are likely to succeed only where the obstacle to a deal is not the
organization’s ability or willingness to pay the talent, but the talent’s will-
ingness to join the organization. In those situations, FAC crowdfunding
setves not to make the talent-team relationship financially possible so much
as it serves as an expression of fan support and affection and thus a mone-
tized reason for the talent to want to join. Crowdfunding offers a supple-
mental incentive, especially when fan money is going to the rtalent’s
preferred charitable causes. That said, we can also see how FACs might be

% See Nat'l Fed'n of the Blind v. FTC, 420 F.3d 331, 355 (4th Cir. 2005)
(Duncan, J., dissenting) (explaining the impact of charities competing for “the fi-
nite charitable donation dollar™).

1% NBA Cares Community Partners, NBA.com, htep://www.nba.com/cares/part-
ners.heml (last visited Sept. 12, 2012).

Y Recycling  Dreams, NBA.coM, hcep://www.nba.com/nycstore/footwear_drive
Jheml (lase visited Sept. 22, 2012).
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used to completely alter the incentives of a team that was not otherwise
interested in signing a particular talent.'®”

Consider the following circumstances in which fans could, through
crowdfunding efforts, help facilitate a desired relationship between talent
and team/organization.

® Fans of the symphony or opera in one city want to help attract a
renowned conductor, violinist, or soprano from another company or
city.

® TFans of Nate Silver’s statistical analysis may attempt to influence his
decision about whether to stay at the New York Times or to decamp
to ESPN.'*?

® Patrons of a restaurant can help it attract or retain a celebrity chef.

® TFans of TV’s “Downton Abbey” might organize and offer money to
actor Dan Stevens (who played the leading male role in the show’s
first three seasons, but no longer wanted to be on the show) to con-
vince him to remain with the show.

® Fans of “The Daily Show” might collect money to convince Jon
Stewart not to take a sabbatical from the show, as he did in the
summer of 2013, whether out of love for Stewart or aversion to his
replacement.

® FACs might even be used to recruit or retain academic talent, such
as legal luminaries Larry Lessig or Cass Sunstein.'”

192 See supra note 91.

9> Marc Tracy, What Nate Silver's Move Means for the ‘Times' and ESPN, NEwW
RepuBLiC (July 22, 2013), awailable at htep://www.newrepublic.com/article/
113967/what-nate-silvers-move-means-times-and-espn. The element of fan loyaley
to the entity is arguably absent here—few readers have intense loyalty to a particu-
lar media outlet itself (certainly not loyalty comparable to a sports team) and many
Silver fans will read him whether he is at ESPN or the Times. On the other hand,
Silver would be expected to write more about sports at ESPN, so perhaps a group of
fans wanting to read more of his sports analysis would try to encourage him to
switch to a sports-oriented outlet.

14 Lauren James, Jon Stewart Returns to “The Daily Show' After Summer Sabbatical,
CONTRACTMUSIC.COM (Sept. 4, 2013), heep://www.contactmusic.com/article/jon-
stewart-daily-show-return-2013_3848865.

' This extension of the FAC model might be the most controversial of the
bunch. Unlike commercial entertainment and professional sports, the academy
might hold itself out as ungoverned by market considerations and more bound by a
set of norms appropriate to knowledge-building and dissemination. While higher
education is different from commercial entertainment in that far fewer “firms” are
motivated by profit maximization, it does not mean that academic institutions are
not substantially participating in matkets to hire leading academics for their ser-
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In each of these situations, as with team sports, the money is not neces-
sary to make it financially feasible for the targeted star to join or remain
with the organization; the organization can and will pay the talent to pet-
form.'*® In fact, FACs might be more effective in these contexts than in
professional sports, because these industries do not require or encourage in-
dividual firms to be concerned with the preservation of competitive bal-
ance—there i1s no National Restaurant Association ensuring that each
restaurant has similar amounts to spend on chefs and a similar opportunity
to succeed. Furthermore, none of these industries or markets have rules bar-
ring coordination or cooperation between the production team and the fans
or between the talent and the fans.

FACs are valuable because they provide a mechanism for talent and
team to capture gains based on intensity of preferences. Comedy Central, for
example, makes money from “The Daily Show” through advertisements
whose pricing varies based on viewers within large demographic groups said
to be watching the show. In other words, the number of viewers matter
significantly (even exclusively) in some markets. By contrast, FACs provide
an opportunity for talent to capture gains based on the intensity of prefer-
ences belonging to particular individuals. If Bill Gates, or 50,000 individual
fans, love Stewart so much, they might be willing to use a FAC to persuade
him not to go on sabbatical. Markets must be conducive to that possible
exchange if they are to effectively engage in wealth maximization.

FACs could even extend beyond sports and commercial entertainment.
The literature on jurisdictional competition already addresses the problems
and possibilities of cities or states trying to lure businesses to site their fac-
tories in particular places.'” One could imagine how FACs and crowdfund-
ing might impact these decisions. Perhaps Seattle is trying to lure Smelly
Corp. and its 200 jobs to the area by offering $10 million in tax breaks or
other advantages. Smelly Corp. could also announce that it is amenable to
being persuaded to go somewhere else—and there is no reason a FAC (per-

vices. Charles T. Clotfelter, The Familiar but Curious Economics of Higher Education:
Introduction to a Symposium, 13 J. ECON. PERSPECTIVES 3 (1999).

%6 If some organizacions (such as the symphony seeking a violinist or a law
school seeking a cyberlaw professor) find themselves short on funds, they likely
would turn directly to their donor “fans” to fill any monetary shortage, obviating
the need for fans to work independently through a FAC. But we also imagine situa-
tions where the artistic director of a symphony or dean of a law school has interests
and priorities at odds with the fans, and the fans might be able to alter the incen-
tives through its FAC and the intensity of preferences it announces. The FAC can-
not put a gun to the artistic director’s head, obviously; but crowdfunding might
affect her balance of reasons in favor or against a course of action.

197 See sources cited supra note 65.
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haps supported in part by a wealthy local) could not offer them $11 million
to go elsewhere, if the FAC supporters think Smelly Corp. is bad for Seattle.
Citizens often speak out against government efforts to attract businesses to
the area; FACs allow them to speak with their dollars.'®®

In sum, the use of charitable donations or direct payments by third
parties to motivate behavior is not limited to a few discrete areas of en-
deavor. Instead, it is applicable to any area where members of a committed
base are willing to express themselves financially to try to influence relevant
decision-making with respect to an organization about which they care.
FACs provide a vehicle for voluntarily reassigning one’s comparative abun-
dance to achieve goals held in common with others, efforts that have failed
in the past because of a lack of coordinated organization. These means can be
used to achieve positive ends or to avoid negative ones, although we recog-

nize that what counts as positive or negative will often be in the eyes of the
beholder.

B. FACs Nowbere?

So where are the FACS, whether in team sports, commercial entertain-
ment, or elsewhere? As the old economics joke goes, if a ten-dollar bill is
lying on the ground, then it must not really exist because someone would
have picked it up already.'® Perhaps FACs are the equivalent of that ten-
dollar bill. As with any innovation, sometimes ingenuity happens, which
explains why demand for some products is higher than it is for otherts.
Crowdfunding itself has existed for only about five years and its parameters
and potential applications are still being discovered. Even so, we have seen a
few small-scale efforts in this direction, especially in connection with team
sports.''°

% FACs might even enter slightly more peculiar markets, such as offering
money, directly or to charity, to encourage a public official (Supreme Court Justice,
congressman, cabinet official) to step down. Qur sense is that federal ethics rules
would make this an impermissible quid pro quo, even if one might view the retire-
ment from office as more like a cessation of official action than an official action
itself. Cf. Ross E. Davies, The Judiciary Fund: A Modest Proposal that the Bar Give to
Judges What Congress Will Not Let Them Earn, 11 GREEN BAG 2D 354 (2008) (argu-
ing that the organized bar can collectively provide financial support for un-
derfunded judges and judiciary); Saul Levmore, Taxes as Ballots, 65 U. CHL L. REV.
387 (1998) (arguing that check-off boxes on tax returns can be used as a polling
measure to gauge intensity of preferences with respect to contested policies).

199 See, e.g., ROGER A. ARNOLD, ECONOMICS 472 (8th ed. 2008).

19 See Favale, supra note 96; WOAM, supra note 23.
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As much as we would like to believe the absence of ingenuity is the
reason for the current absence of FACs, we must be open to other
explanations.

1. Coordination Costs

One possibility is that FACs require coordination across a number of
actors—talent, agents, teams, leagues, along with the fans who organize and
participate in the crowdfunding efforts. These coordination costs are high.
This highlights a more general commercial problem—consumers’ voices are
often not heard clearly or correctly. Even taking into account the pervasive-
ness of marketing research through focus groups, the intense preferences of
some viewers might be economically relevant when deciding whether to
cancel a television show or trade a popular player.''' FACs can respond to
this problem; in some ways, fans become more like spectators in a Roman
arena, where the pitch and yaw of the crowd’s mood had an intensely mean-
ingful impact on the gladiators” well-being.

2. Information Hurdles

There are information costs as well. The public knew that LeBron
James was a free agent (twice) who wanted to take his talents elsewhere—
this is the main reason team sports are the most obvious context for initial
FAC efforts. The public may be less aware that Maria Callas is looking for a
new opera home or that Jon Stewart is thinking of taking a hiatus from his
show. For FACs to work, there must be a way for stars to credibly signal
that they are interested in being wooed by another entity so that the recruit-
ing entity does not feel that it is wasting too much of its agents’ time. That
signal from the talent must reach fans who will undertake their own fun-
draising efforts.

3. Social Norms

A third variable includes the stickiness of social norms. As discussed
earlier, FACs do not raise plausible claims of tortious interference with con-
tract. But, the penumbra of that tort shades social norms surrounding the
supposed sanctity of privity in contract and social inertia against tampering

"1 Of course, had the show been more popular—thac is, had more fans watched
the show—it likely would not have been canceled. But that show might be valuable
to a few very devoted watchers and the intensity of their preferences might matter
to the show’s producers if there’s a way of monetizing them.
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with contractual relationships. There also remains the awkwardness of ordi-
nary fans spending money to benefit or influence wealthy stars and teams.""”
These social norms might impede the emergence of FACs.

One way to overcome that inertia is to organize FACs in a way that
incentivizes entrepreneurs to surmount those hurdles. A FAC might absorb
a small percentage of the money that is raised to cover administrative costs
and furnish some profit or financial return for the person spearheading the
effort. Moreover, online crowdsourcing platforms lower the costs of these
efforts, much as technology has facilitated the lowering of costs associated

with increasingly standardized legal instruments.'"?

CONCLUSION

Fans cutrently do not financially direct or even influence where stars
choose to perform; fans instead are left to scream about it from the sidelines.
They deserve better. The same people who devote mental and emotional
energy and passion for talent and teams also spend their hard-earned salaries
buying tickets and knick-knacks. This makes them stakeholders in the vari-
ous choices made by talent. By harnessing imagination, resources, and en-
ergy, FACs are a catalyst for the realization of fan power.

FACs are not the only way to bring fans into the decision-making mix.
Teams could be capitalized and directed through publicly traded stocks
under affiliated rules of corporate governance; alternatively, they could be
organized as community cooperatives. Those structures would also empower
fans, although we leave the merits of such competing models for another
day.

In our view, whether enriching stars through direct payments or facili-
tating contributions to charitable causes, FACs are permissible and easily
created. While their existence might impose some costs, FACs should spur
some important conversations about professional entertainment and sports,
and what we expect from these fields of endeavor and why. Finally, when
structured under the charitable model, FACs can incidentally lead to im-

"2 This criticism has been levied at several well-known artists who have under-
taken crowdfunding efforts despite personally possessing sufficient money to make
their projects happen. Seg Kathryn Shaccuck, The Roar Over the Funds of the Crowd,
N.Y. TiMEs, July 9, 2014, htep://www.nytimes.com/2014/07/13/movies/the-roar-
over-the-funds-of-the-crowd.heml (discussing criticism of Hollywood star using
Kickstarter to fund movie).

"2 See, e.g., LEGALZOOM, hetp://www.legalzoom.com (last visited Feb. 17, 2014)
(providing low cost options for wills, family law, incorporation of LLCs, trademarks,
and other areas of “mass” or store-front law).
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proved access to medicine and the arts and the alleviation of other social
inequalities, all while helping the local team win. FACs, in short, offer
promise to a vision that empowers fans, greases commerce, directs money to
charities, and, in so doing, very likely effects positive social change.



