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harm they may be causing to listed species and their habitat.78 This
issue has been very well addressed by others,79 leaving few who still
disagree,80 so it will occupy only a few paragraphs here.

78. That said, indirect harm via habitat modification is indeed a prohibited
"take" under the ESA, at least when it injures a member of a listed species (and
injury includes interference with breeding, feeding, or sheltering behaviors).
Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687,
688 (1995).

79. J.B. Ruhl has most comprehensively crushed this idea. See, e.g., J.B. Ruhl,
Climbing Mount Mitigation: A Proposal for Legislative Suspension of Climate
Change "Mitigation Litigation", 1 WASHINGTON & LEE JOURNAL OF ENERGY,
CLIMATE, & THE ENVIRONMENT 71 (2010); Ruhl, Climate Change and the
Endangered Species Act, supra note 16.

80. Even in the face of seemingly insurmountable doctrinal and practical
obstacles, there remain some holdouts who believe that the ESA can and should be
used to go after GHG emissions, especially in light of the conspicuous absence of
any targeted federal legislation on the matter.

The notion that there is no causal connection between greenhouse gas
emissions and the decline of the polar bear (or other species) is
demonstrably incorrect. The connection between greenhouse gas
emissions and sea ice reductions-and the effect that sea ice decline has
on polar bears-is supported by voluminous scientific literature and,
indeed, is the central reason for the decision to place the polar bear on the
list of threatened and endangered species. Just as there is no requirement
to link the thinning of any particular bald eagle egg to any particular
molecule of DDT to demonstrate that authorization of the use of DDT
may result in a taking of bald eagles, there is no requirement to link any
particular molecule of carbon dioxide or other greenhouse pollutant to the
death of an individual bear. As the Supreme Court stated in Tennessee
Valley Authority, section 7 "admits of no exception," and affords
endangered species "the highest of priorities." The administration's
attempt to create an exception for the most important threat to biodiversity
the Earth has ever seen is almost certainly doomed to failure.

Anna T. Moritz et al., Biodiversity Baking and Boiling: Endangered Species Act
Turning Down the Heat, 44 TULSA L. REV. 205, 226 (2008); see also Zdravka
Tzankova, et al., Can the ESA Address the Threats of Atmospheric Nitrogen
Deposition? Insights from The Case of the Bay Checkerspot Butterfly, 35 HARV.

ENVTL. L. REV. 433 (2011) (drawing from and expanding on the literature favoring
use of the ESA to target GHG emissions); Ari N. Sommer, Taking the Pit Bull off
the Leash: Siccing the Endangered Species Act on Climate Change, 36 B.C.
ENVTL. AFF. L. REV. 273 (2009); Sarah Jane Morath, The Endangered Species Act:
A New Avenue for Climate Change Litigation, 29 PUB. LAND & RESOURCES L.
REV. 24 (2008).
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The effort to mitigate our contribution to the rapidly developing
climate change phenomenon is unquestionably one of the essential
responses to the problem. GHGs are not going to decline unless there
is significant regulatory pressure to reduce emissions. Human impact,
including anthropogenic climate change, is the greatest threat to
biodiversity since the mass extinction 65 million years ago.8 It is
thus certainly worth considering the wisdom and practicality of using
our legal tools designed for the protection of biodiversity (given that
many species are especially climate-sensitive and all are climate-
dependent at some point) as leverage to force reductions in
greenhouse gasses.

Some proponents of maximizing climate mitigation strategies
argue that the ESA should be used for this purpose.8 2 The ESA has
very strict provisions forbidding anyone from "taking" endangered
species,83 as well as federal agency action that jeopardizes listed

84species or destroys their designated critical habitat. Because
climate change is both taking and jeopardizing listed species, as well
as destroying their critical habitat, it appears that the ESA could
arguably apply to prevent activities that emit GHGs. It is certainly
tempting.

There are three major problems with using the ESA in this manner.
First, it does not in fact apply as simply as it appears to at first blush.
It may well be impossible to make the necessary causal connections
as a legal matter. Second, it is impracticable to the point of
destroying the ESA itself if full implementation in this area were to
be expected. Third, it is not what the ESA is really about, as an Act
designed to focus on individual species on a case-by-case basis and
protect them from direct harm.

Perhaps the greatest obstacle to this strategy is the fact that it
doesn't actually work, as a logical or legal matter. Because the harm
is not direct (i.e. not shooting a polar bear with a gun, nor even
building something on its habitat), there are connectivity issues
between the action to be proscribed and the harm to be caused. There
are at least two steps, that of demonstrating that climate change
causes the harm (the easy step) and that of showing that the action

81. Gerardo Ceballos, et al., Accelerated modern human-induced species
losses: Entering the sixth mass extinction, 1 SCIENCE ADVANCES 5 (19 Jun 2015).

82. See Sommer, supra note 80; Moritz, supra note 80.
83. 16 U.S.C. § 1538(a)(1).
84. 16 U.S.C. § 1536(a)(2).
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85
causes climate change (the tricky part). The latter is faced with at
least four debilitating challenges: 1) the fact that there are numerous
and varied contributors to the GHG problem, rendering it difficult to
determine how substantial is the impact of a single contribution; 2)
the fact that the harm is occurring outside the "action area," which is
the area normally considered in ESA consultations; 3) the tradition of
comparing an action with the "environmental baseline," which is one
of climate change already occurring due to past actions; and 4) the
inability to trace GHGs to their sources. Indeed, the failure of
causation has led the U.S. Fish & Wildlife Service to take the
position that it will not regulate GHG's. In a May 14, 2008 letter
from the Director to the Regional Directors, this decision was
explained as follows: "The best scientific data available today do not
allow us to draw a causal connection between GHG emissions from a
given facility and effects posed to listed species or their habitats, nor
are there sufficient data to establish that such impacts are reasonably
certain to occur." The bottom line is that, while there may be some
room for argument here, it is not at all simple, and not a likely avenue
to ever succeed.

Aside from the doctrinal issues with the ESA's applicability to
GHG emissions, the practical implications are devastating. Even if
we can see some potential for getting past the causation issue, the
idea of actually going forward with such an approach is quite
daunting, and arguably completely impossible.

Given [the] attributes of greenhouse gas emission effects on
climate, it is difficult to conceive of how the agency would go about
aggressively regulating greenhouse gas emissions through the
jeopardy consultation program. The FWS does not have the pollution
control expertise of the EPA, nor does any provision of the ESA
explicitly provide authority to engage in emissions regulation. Given
that all emission sources contribute to warming effects, the threat of
jeopardy findings would have to be applied universally to all sources.
This, in turn, might induce emission sources to engage in emission
offsets (e.g., by purchasing forestation credits) or technological and
operational emission reductions. But is the FWS equipped to assume
the role of nation-wide regulator of farms, industrial facilities, auto
emissions, and everything else? In short, the idea that all emission

85. See Matthew Gerhart, Climate Change and the Endangered Species Act:
The Difficulty of Proving Causation, 36 ECOLOGY L. Q. 167 (2009).
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sources present jeopardy conditions to each and every climate-
threatened species would prove too much, and likely render the ESA
and the FWS political targets in the first degree.86

The impracticability of tasking the wildlife agencies with going
after air polluters rises to the level of patently absurd.87 They cannot
even implement the traditional ESA mandates due to lack of
funding.

88

Besides the difficulty of asking the wildlife agencies to regulate
GHG emissions across the board, there is the problem of getting too
far away from congressional intent in drafting the ESA. The statute is
designed around individualized protections for vulnerable species on
a case by case basis, not for regulating a massive world-wide
pollution-related problem. Indeed, the ESA can actually play a role in
stalling climate mitigation efforts, given the extent of conflict
between renewable energy methods (such as solar, wind, and hydro)
and wildlife. 89 This is not to say that the ESA is of no use in helping
struggling species weather climate disruption, just that mitigation is
probably not the right approach for the statute.

In sum, climate change mitigation is not in line with the purpose of
the ESA, which was to focus on individual species on a case-by-case
basis and protect them from harm.90 This purpose, of helping
struggling species through human-induced tough times, is exactly
why it is so clearly appropriate for climate adaptation. The problem,
however, is that the ESA has historically applied in a reactive
manner, and in the face of climate change we will increasingly need
to address biodiversity concerns in a proactive manner. Thankfully,

86. J.B. Ruhl, Climate Change and the Endangered Species Act: Building

Bridges to the No-Analog Future, 88 B.U. L. REV. 1, 47 (2008).

87. See Ruhl, Climbing Mount Mitigation, supra note 79.
88. After being sued by many biodiversity NGOs for its failure to address

hundreds of listing petitions in a timely manner, the FWS entered into a multi-party
multi-species settlement in 2011, creating a half-decade timeline (which later
increased) for determining the listing status for around 250 candidate species. See
Listing Workplan Overview, U.S. FISH & WILDLIFE SERVICE,

http://www.fws.gov/endangered/improvingESA/listing workplan.html. As for
enforcement against those who harm already listed species, this takes place at a tiny
fraction of the estimated violations.

89. See generally Kalyani Robbins, Responsible, Renewable, and Redesigned:
How the Renewable Energy Movement can make Peace with the Endangered
Species Act, 15 MINN. J.L. SCI. & TECH. 555 (2014).

90. See Ruhl, Climate Change and the Endangered Species Act, supra note 16.
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whether intended or not, the ESA does have some existing provisions
that may be applied to support modem "hands on" conservation
techniques. This means going beyond the present court-mandated
strategy of simply taking climate change into account in the jeopardy
consultation process.9' It means working creatively with provisions
that were not designed for climate adaptation.

A. DESIGNATING UNOCCUPIED CRITICAL HABITAT

The ESA requires that critical habitat be designated concurrently
with listing a species as threatened or endangered.92 Once the species
is listed and the critical habitat designated, the ESA requires that all
federal agencies "insure that any action authorized, funded, or carried
out by such agency is not likely to jeopardize the continued existence
of any endangered species or threatened species or result in the
destruction or adverse modification of [designated critical] habitat of
such species."93 In order to avoid jeopardy or adverse modification,
the action agency is required to consult with the appropriate ESA-
implementing agency any time an action might affect a listed
species.94 The consulting agency then issues its opinion as to
whether the action will jeopardize the species or adversely modify its
designated critical habitat.95 This opinion is not binding, but it is
guidance that will be given weight in court should the action
agency's later decisions be challenged. Adverse modification of
critical habitat renders it less valuable to the recovery of the
species.

96

The designation of critical habitat may include unoccupied habitat
when doing so is "essential for the conservation of the species."97

This would be an excellent method for setting aside target land areas

91. See, e.g., Pacific Coast Federation of Fishermen's Associations v.

Gutierrez, 606 F. Supp. 2d 1122 (E. D. Cal. 2008); NRDC v. Kempthorne, 506 F.
Supp. 2d 322 (E.D. Cal. 2007).

92. 16 U.S.C. § 1533(a)(3).

93. Id. § 1536(2).
94. Id. § 1536(a)(1).
95. Id. § 1536(b)(3)(A).
96. See Kalyani Robbins, Recovery of an Endangered Provision: Untangling

and Reviving Critical Habitat under the Endangered Species Act, 58 BUFFALO L.
REV. 1095 (2010); Gifford Pinchot Task Force v. U.S. Fish & Wildlife Serv., 378
F.3d 1059, 1069-70 (9th Cir. 2004).

97. 16 U.S.C. § 1532(5)(A)(ii).
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for future migrations, whether assisted or not. One helpful aspect of
the critical habitat adverse modification analysis, unlike the jeopardy
analysis, is that actual harm to the species need not come from the
action at issue. The action can adversely modify the critical habitat
and thereby reduce its future value to the species in spite of the fact
that it is not presently in use as habitat.

Because the wildlife agencies are to take into account the
economic impact of designation, and conduct a cost-benefit analysis
for any area of land to be included, there would have to be a strong
likelihood that the species will eventually need to occupy the
prospective habitat. This is actually a good deal more ecologically
valuable a requirement than it sounds like. It has the effect of forcing
the agencies to start considering the likely future migration patterns
of a species at the time it is listed. This kind of forward thinking will
not only result in the setting aside of some post-climate-change
habitat, but may also contribute to other planning processes, such as
developing adaptive management plans, forecasting future assisted
migrations, or locating the necessary connectivity spots.

B. FOCUSING RECOVERY PLANNING ON ACTIVE AND ADAPTIVE

MANAGEMENT

Recovery planning can be designed for adaptive management and
targeted to the need for climate adaptation, employing more active
management methods. Climate considerations can be built into the
existing Recovery Planning Framework, such that climate adaptation
becomes part of that process. In order to target the most useful
adaptation strategies it will be necessary to identify actions that
address climate-related impacts on species numbers, habitat, or
essential interactions. This should include actions that intervene in
non-climate human activities that compound impacts from climate
exposure, as well as actions that increase resilience or species' ability
to respond to impacts from climate exposure. Perhaps most notably,
recovery plan managers would need to prioritize actions that
protect/restore recovery units that may be less affected by changes in
climate.
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Recovery plans are not enforceable, and thus have little teeth.9 s

This may actually be more of a benefit in a climate change scenario
than a curse. The potential downside is the obvious: the plans are
made but not carried out, or at least not fully carried out. However,
the theme of this Part is what the agencies can do about climate
change adaptation, assuming the motivation to do anything about it,
if they are forced to work with the existing ESA. As such, in this
hypothetical context99 we can hope that if recovery planning is one
such strategy, every effort will be made to follow through. The
upside, however, is that the lack of mandatory detail-following sets
the stage better for an adaptive management approach. Recovery
plans should be designed as adaptive management plans, 00 across the
board or nearly so, as has already taken place in some cases.01 In
calculating the possible future changes, it will be essential to take
climate change modeling into account.

C. USING EXPERIMENTAL POPULATIONS FOR ASSISTED MIGRATION

At first blush, assisted migration, which may become essential to
the survival of especially climate-sensitive species, would be a clear
violation of the ESA. It would be a "take," the definition of which
includes terms such as "pursue," "trap," and "collect."'0 2 The 10(j)
provisions for experimental populations create potential for assisted
migrations without the usual risk of take violations, by allowing the
wildlife agencies to transport populations of listed species out of their
current range if doing so "will further the conservation of such
species."10 3 Regulations interpreting this provision allow for the use
of habitat outside a species' historic range when "the primary habitat
of the species has been unsuitably and irreversibly altered or

98. See Federico Cheever, The Road to Recovery: A New Way of Thinking

about the Endangered Species Act, 23 ECOLOGY L.Q. 1, 23-27 (1996).
99. Indeed, this entire Part has no value without an administration that is

concerned with biodiversity climate adaptation, as it is all about how to go beyond
what the ESA requires, while using the ESA as a tool to do so.

100. Described Part II(A), supra.
101. See, e.g., U.S. Fish & Wildlife Service, Recovery Plan for the Northern

Spotted Owl, May 13, 2008, available at
http://www.fws.gov/ecos/ajax/docs/recoveryplan/NSO%2Final%20Rec%2OPlan
%20051408.pdf.

102. 16 U.S.C. § 1532(19).
103. Id. § 1539(j)(2)(A).
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destroyed."0 4 Not only is this already often the case just due to
traditional human development issues, but of course it will be
determined more frequently over time in the climate change context.
By using this provision, the FWS can move populations of listed
species from former habitat rendered unsuitable by climate change to
new habitat that may now be suitable because of climate change, in
spite of not historically serving that species.

D. MAKING USE OF SECTION 7(A)(1) AFFIRMATIVE MANDATE

AUTHORITY

Section 7(a)(1) is potentially the dark horse of the ESA. It has yet
to amount to much, but that could change with the right
administration (trying to function without the right Congress opening
up the ESA). It is an oddly unenforceable affirmative mandate
applying to all federal agencies:

The Secretary shall review other programs administered by him
and utilize such programs in furtherance of the purposes of this Act.
All other Federal agencies shall, in consultation with and with the
assistance of the Secretary, utilize their authorities in furtherance of
the purposes of this Act by carrying out programs for the
conservation of endangered species and threatened species listed
pursuant to section 4 of this Act. 105

There is neither deadline nor detail - little to enforce. Nor has it
been taken very seriously in practice. There are few regulations and
very few court cases' 6 relating to the section or providing any
pressure to act on it. Nonetheless, there is sits, available for use if
needed.

Because section 7(a)(1) is an affirmative mandate to conserve,
which means to use "all methods and procedures which are necessary
to bring any [listed] species to the point at which the measures
provided in this [act] are no longer necessary,"'0 7 it could provide the
authority needed to engage in relatively invasive management
techniques such as restoration and assisted migration. This is

104. 50 C.F.R. §§ 17.8 1(a).
105. 16 U.S.C. § 1536(a)(1).
106. The two that actually analyze the enforceability of the section are Sierra

Club v. Glickman, 156 F.3d 606 (5th Cir. 1998), and Pyramid Lake Paiute Tribe of
Indians v. United States Dep 't of the Navy, 898 F.2d 1410 (9th Cir. 1990).

107. 16 U.S.C. §1532(3).
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especially valuable to agencies not already purposed with the task of
assisting struggling species, including the land-management
agencies.

Administrative agencies do not operate on any source of
independent power, but rather serve to implement statutes that have
been passed through the legislative process. They may not engage in
actions, no matter how beneficial, that do not further their statutorily
mandated objectives. The value in this section of the ESA is that it
adds endangered species conservation to the purposes of every single
federal agency. This holds enormous potential for enabling agencies
to engage in relatively aggressive techniques that may be upsetting to
some, 10 or expensive to others, triggering court challenges. Actions
entirely focused on species conservation would survive a challenge
on the basis of being outside the agency's statutory authority. It is
within every agency's authority to engage in such action, so long as it
does not actually violate the statute.

E. REQUIRING HABITAT CONSERVATION PLANS TO ACCOUNT FOR
CLIMATE ADAPTATION

Private parties wishing to gain permission for any amount of take
(which is common in land development) must submit a habitat
conservation plan (HCP) for that species, containing mitigation
planning that is directly tied to the species take that will occur. 109 The
wildlife agencies then have the option to approve the plan along with
the expected take. 1 0 As is already required in the context of jeopardy
analyses,"' and recommended here in the context of recovery
plans," 2 so too should habitat conservation plans take the need for

climate adaptation into account. However, unlike the recovery
planning context, it may be less appropriate in the HCP context to
use a truly flexible adaptive management approach, with the
exception of regional HCPs.

108. See Part III, supra.

109. 16 U.S.C. § 1539(a).
110. Id. § 1539(d).
111. See Pacific Coast Federation of Fishermen s Associations v. Gutierrez, 606

F. Supp.2d 1122 (E.D. Cal. 2008); NRDC v. Kempthorne, 506 F.Supp. 2d 322
(E.D. Cal. 2007).

112. See Part IV(B), supra.
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HCP mitigation plans are intended to last for a very long time -
evidence of long-term funding is even one of the required
elements.11 3 If they are planned without taking climate change into
account they could be of little use to the species rather quickly. As
noted above, the ecosystem impacts of climate change are not always
predictable, such that adaptive management is becoming increasingly
important.1 14 That said, private party HCPs are to be implemented
and managed by the private party, who may have little interest in
doing anything more to help the species than was promised in the
original HCP. For adaptive management to work, the ongoing
decisionmaker(s) must have the goal of, well, it working. When
management needs change, approaches are adapted for the benefit of
the species. Even when implemented by government entities this can
be tainted by lobbying for other interests, but when implemented by a
private party within an HCP this risk would be at its peak. For this
reason, the usual flexibility one would expect to see in a proper
adaptive management plan (albeit always with preset goals and
expected responses to change) must be largely eliminated, resulting
in a hybrid of static and adaptive management. Plan for change,
especially change likely to result from climate disruption, but lock in
management responses, in spite of this not otherwise being the ideal
approach.

A better opportunity for adaptive management is the regional
habitat conservation plan (RHCP), in which multiple covered parties
in a given region must contribute to a mitigation plan in exchange for
a limited ability to "take" listed species on their land. 15 The agencies
are able to tie specific requirements to this take permission, as well as
group together parties in a region for a regional HCP, rendering it a

source of substantial agency control over project development." 6

113. 16 U.S.C. § 1539(a)(2)(B)(iii).
114. See Part II(B), supra.
115. See, e.g., Midwest Wind Habitat Conservation Plan, U.S. FISH & WILDLIFE

SERV., http://www.fws.gov/midwest/endangered!permits/hcp/r3wind/index.html
(last visited Oct. 20, 2013) ("To meet the growing demand for rapid approval of
wind energy plants, yet ensure conservation of federally-listed species, the Service
and a coalition of eight states, The Conservation Fund, and representatives of the
wind energy industry are preparing a Multi-Species Habitat Conservation Plan.").

116. See J.B. Ruhl, Who Needs Congress? An Agenda for Administrative Reform

of the Endangered Species Act, 6 N.Y.U. ENVTL. L.J. 367, 382 (1998) ("One of the

most sweeping movements in ESA administrative policy is FWS's promotion of
habitat conservation planning processes under section 10(a)(1) of the ESA,
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This ideally results in conservation of large and interconnected areas
of highly desirable habitat, at a scale that cannot be achieved via the
traditional individual HCP.117 It can also reduce administrative costs
and improve implementation, in both cases as a result of taking the
process out of the hands of the individual landowner.'' 8 This is why
it is an especially valuable tool in the climate change planning and
adaptive management context. Not only do we develop more
valuable management plans when we are planning for a larger area,
but we can utilize more fully the adaptive management approach
when management is implemented by state, local, and federal
agencies rather than by private individuals.

F. INCREASING THE USE OF ADAPTIVE MANAGEMENT IN INCIDENTAL

TAKE STATEMENTS

The context of ESA incidental take statements is similar to that of
incidental take permits, but different in some key respects for the use
of adaptive management. As noted, incidental take permits are
provided to private parties with development plans that may take
members of a listed species, in exchange for an HCP. Incidental take
statements, on the other hand, are the take permission slips granted to
federal agencies in response to the consultation process required to
avoid actions which jeopardize a listed species or adversely modify
its listed critical habitat. Because the incidental take statement (ITS)
goes to an entity within the federal government, it is easier to control
the ongoing management decisions.

In addition to removing some of the risks of major conflicts of
interest in the HCP context,119 the federal government has the option
of creating an expert team to implement ITS adaptive management
plans going forward. "In order to successfully conserve nature over
meaningful lengths of time, we must develop management

particularly at regional scales."); 16 U.S.C. § 1540(a)(1) (2006) (illustrating civil
penalties for otherwise prohibited acts).

117. See George Frampton, Ecosystem Management in the Clinton

Administration, 7 DUKE ENVTL. L. & POL'Y F. 39, 40 (1996); Robert D. Thornton,
Habitat Conservation Plans: Frayed Safety Nets or Creative Partnerships?, 16
NAT. RESOURCES & ENV'T 94 (2001).

118. See Kalyani Robbins, Responsible, Renewable, and Redesigned: How the
Renewable Energy Movement can make Peace with the Endangered Species Act,
15 MINN. J.L. ScI. & TECH. 555 (2014).

119. See Part IV(E), supra.

2016]



98 FORDHAM ENVIRONMENTAL LA W RE VIEW

institutions suited to the efficient and effective production,
identification and integration of new scientific knowledge into our
natural resource management decisions.''20 Now that the wildlife
agencies are required to consider climate change impacts in the
biological opinions for the jeopardy determination itself, it is
reasonable to expect such considerations to be included in the ITS
that issues from that biological opinion. To the extent that such
climate-change-oriented adaptive management plans proliferate
within the federal government, it will become increasingly important
to have a dedicated group of federal land managers and ecologists to
supervise such programs.

V. SIX NOT-SO-EASY PIECES:"' WHAT WE REALLY NEED
TO DO TO THE ESA

Although Part IV has endeavored to provide agencies with
suggestions for working with the existing ESA in a climate-altered
world, it can admittedly be described as desperate measures for
desperate times.122 In truth, the only way for us to seriously get our
act together with biodiversity climate adaptation is to recraft the ESA
with climate change in mind. Rather than forcing the agencies to
squeeze out whatever discretion they can find, in an ideal political
world we would actually provide them with the targeted tools,
structure, and guidance they need. This Part has some suggestions for
doing so.

A. DESIGNING LISTNG PROCESS AROUND CLIMATE-CAUSED

STRESSORS

The ESA provides a set of factors to consider in determining
whether to list a species as endangered or threatened:

(A) the present or threatened destruction, modification, or
curtailment of its habitat or range;

(B) overutilization for commercial, recreational, scientific, or
educational purposes;

120. Doremus, Adaptive Management and the ESA, supra note 43.
121. See Richard Feynman, Six NOT-SO-EASY PIECES (1998).
122. And by "desperate times," I refer not to the pressures of climate change, but

to the gridlock in Congress.
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(C) disease or predation;
(D) the inadequacy of existing regulatory mechanisms;
(E) other natural or manmade factors affecting its continued

existence. 123

The catch-all factor at the end already provides the agencies with
the discretion to consider any impact, including climate impacts.
What this section does not provide, however, is a consistent structure
for working climate change issues into the implementation of the
Act. The listing process can be designed to lay a foundation for all
other actions to follow, providing both climate-stress data and bases
for prioritization. Indeed, the listing factors the FWS provides for a
given species (the specific threats that support listing) can serve as a
warning that such behaviors may be the most likely to result in a
violation of the Act, by highlighting the species' greatest concerns. 124

Rather than simply listing factors to consider, the ESA should
provide a climate-adaptation-inspired structure for the listing process.
It would look something like this:

1. Determine possible and likely effects of climate change on
species and critical habitat;

2. Determine whether climate change will compound current
threats that are responsible for species decline and
endangerment;

3. Determine how human responses to climate change are
likely to influence other threats;

4. Rate threats (including climate exposures) with respect to
their impact on recovery;125 and

5. Evaluate the likelihood of success for conserving the
species in the face of climate change.

123. 16 U.S.C. § 1533(a)(1).
124. Such as with species listed due to impacts from hydraulic fracturing, which

sends a clear message regarding the risk of continuing such actions in the region.
See Kalyani Robbins, Awakening the Slumbering Giant: How Horizontal Drilling
Technology Brought the Endangered Species Act to Bear on Hydraulic Fracturing,
63 CASE W. RES. L. REv. 1143 (2013).

125. As suggested by Noah Matson, VP for Climate Change and Natural
Resource Adaptation at Defenders of Wildlife, in his powerpoint presentation at the
Natural Resources Law Teachers Institute, Rocky Mountain Mineral Law
Foundation, May 29-31, 2013, Flagstaff, AZ.
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These steps have two kinds of value: informational and normative.
Not only will this process play a role in determining whether to list
the species, but the rulemaking drafted in compliance with this
requirement will set the stage for all other aspects of ESA
implementation. The recovery planning discussion in Part IV.B
above is an excellent example of climate-adaptive ESA
implementation work that could benefit from listings which have
been through such a rigorous climate-focused process. The listing
should be the best possible road map for all aspects of ESA
implementation going forward, which today means the listing must
address climate adaption issues.

B. REQUIRING MULTI-JURISDICTIONAL COLLABORATION AMONG

LAND MANAGERS FOR ACTIVE MANAGEMENT TECHNIQUES

The Healthy Forest Restoration Act of 2003126 broke fresh ground
in the area of mandating collaboration among land managers at
different levels or in different agencies.

The HFRA directs the USFS to implement hazardous fuels
treatments on federal land to mitigate catastrophic wildfire risk and to
collaborate across administrative and landownership boundaries and
interests to coordinate treatments on non-Federal land. The venue for
collaboration is in the development of Community Wildfire
Protection Plans which in turn "identifies and prioritizes areas for
hazardous fuels reduction treatments and recommends the types and
methods of treatment on Federal and non-Federal land."127

This step was followed just a year later with a far more sweeping
(applying to many land management contexts) collaboration mandate
via executive order, requiring that the Departments of the Interior,
Agriculture, Commerce, and Defense and EPA "implement laws
relating to the environment and natural resources in a manner that
promotes cooperative conservation, with an emphasis on appropriate
inclusion of local participation in Federal decisionmaking, in
accordance with their respective agency missions, policies, and

126. 16 U.S.C. § 6501.
127. Antony S. Cheng, Build It and They Will Come? Mandating Collaboration

in Public Lands Planning and Management, 46 NAT. RESOURCES J. 841, 850-51
(2006).
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regulations."'' 28 Cooperative conservation was defined as "actions
that relate to use, enhancement, and enjoyment of natural resources,
protection of the environment, or both, and that involve collaborative
activity among Federal, State, local, and tribal governments, private
for-profit and nonprofit institutions, other nongovernmental entities
and individuals."'

129

As species management becomes increasingly fluid and far less
geographically stable, it raises the value of collaboration across
jurisdictional lines. More than ever we need the input 130 and
assistance'3' of multiple federal agencies, state agencies, local
governments, and private parties. The ESA, as the primary legislation
designed to prevent extinctions and protect ecosystems, would be a
good place for this type of 2 1st century legislative innovation. The
collaboration mandate should be designed to minimize concentrated
power, which will both produce a corresponding reduction in the
conflicts created by agency capture and enable far more open
adaptive management strategies. Both of these benefits will serve to
increase the value of the ESA to climate adaptation. An amendment
creating such a collaborative environment, especially in the context
of planning for greater use of adaptive management, would also need
to give this collaborative a good deal of discretion to avoid constant
litigation from those frustrated by the diminished place for agency
capture. Adaptive management by definition requires substantial
discretion. 1

32

128. Exec. Order No. 13,352, Facilitation of Cooperative Conservation, § 1, 69
Fed. Reg. 52989 (2004). See also Robert D. Comer, Cooperative Conservation:
The Federalism Underpinnings to Public Involvement in the Management of Public
Lands, 75 U. COLO. L. REV. 1133 (2004).

129. Cooperative Conservation Executive Order, supra note 128.
130. Information sharing is another valuable target of collaboration, given how

often we have programs working simultaneously but entirely separately toward the
same or similar goals. See Kalyani Robbins, Governing the Ungovernable:
Integrating the Multimodal Approach to Keeping Agricultural Land Use from
Swallowing Ecosystems, 46 McGEORGE L. REV. 67 (2015).

131. Holly Doremus, et al., Center for Progressive Reform, Making Good Use of
Adaptive Management 5 (2011) (adaptive management "requires more resources
than conventional management, because doing it right requires taking the time to
carefully analyze the system at the outset, monitor the results, and periodically
reassess and revise").

132. See J.B. Ruhl, A Manifesto for the Radical Middle, 38 IDAHO L. REV. 385,
405-06 (2002) ("Adaptive management cannot work if citizens can challenge every
recalibration decision with this full range of public participation tools. There must
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C. SUPPORTING RENEWABLE ENERGY DEVELOPMENT

There is no "green pass" in the ESA.133 Given the inherent risks
and likely abuses of a broad exception for green actions, or even a
balancing process for green versus green, this is a good thing.
However, as set out in Part I of this Article, climate change poses the
single greatest threat to biodiversity, and renewable energy
development is an essential path to climate change mitigation.
Although the ESA is best suited to climate adaptation and not
generally fit for climate mitigation, at least in the direct sense of
regulating emissions, as it is drafted it is actually standing in the way
of progress in this area. Even environmentalists are beginning to turn
on the ESA as a result of this tension.134 The statute needs a
carefully-designed work-around for high-value renewable energy
projects that might not traditionally survive a jeopardy analysis, but
that would fall short of causing the extinction of the species.
Consideration would go to matters such as an absence of
alternatives135 and even the likelihood that the species would not
survive anyway, so that we can stop missing the forest for the trees.

be some insulation of the adaptive management process from the debilitating

participation of every interest group demanding a "seat at the table" and right to
challenge each and every move the agency makes."); Mary Jane Angelo, Stumbling

Toward Success: A Story of Adaptive Law and Ecological Resilience, 87 NEB. L.

REV. 950, 1002-03 (2009); Bradley C. Karkkainen, Panarchy and Adaptive

Change: Around the Loop and Back Again, 7 MINN. J. L., SCI. AND TECH. 59, 74-75
(2005).

133. See J.B. Ruhl, Harmonizing Commercial Wind Power and the Endangered

Species Act Through Administrative Reform, 65 VAND. L. REV. 1769, 1770 (2012)
(noting that "wind power has no 'green pass' to get out of the ESA.").

134. See John Copeland Nagle, Green Harms of Green Projects, 27 NOTRE
DAME J.L. ETHICS & PUB. POL'Y 59 (2013) (discussing litigation pitting renewable

energy hopes against the ESA and other environmental statutes).
135. For example, in some areas of renewable energy development technology

advances are improving our ability to utilize the resource with minimal harm to
species. See Kalyani Robbins, Responsible, Renewable, and Redesigned: How the

Renewable Energy Movement can make Peace with the Endangered Species Act,

15 MINN. J.L. SCI. & TECH. 555 (2014). That said, in some cases this may not go
far enough to avoid ESA troubles, so an amendment would be useful in such

contexts as well.
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D. ALLOWING FOR SPECIES TRADE-OFFS

This is likely the most controversial proposal for conservationists,
as it is a bitter pill to swallow. At what point do we have to
reconsider our goal of protecting every last vulnerable species - a
goal which is quite strictly mandated by the ESA in its present form.
There will be times when letting go of one species, already not likely
to make it, may be necessary to assist another species with a better
chance at survival. Trying to save two species with conflicting needs
may, in some contexts resulting from the ecosystem reshuffling
spawned by climate change, become almost nonsensical. What we
might do for one could be harmful to the other. In addition, there will
be times when, regardless of the existence of such a conflict, a
species is doomed with near certainty, and would require substantial
resources to protect. Although it may seem contradictory to the
original purposes of the ESA to build in some agency discretion for
species exemptions, the world is no longer as it was in the early
1970's. Management planning that seeks to maximize ecosystem
functioning and overall species survival must not be impeded by the
fact that it may jeopardize an already doomed species. Agencies need
discretion to allow for such exemptions, along with very clear
standards to avoid unnecessary harm.

E. DELEGATING CONDEMNATION AUTHORITY FOR CONNECTIVITY

EMERGENCIES

If the prior suggestion was the most controversial for
conservationists, it is easily offset by this, the proposal most likely to
offend the property rights crew. As noted above,136 connectivity of
habitat and ability to migrate are essential to surviving the perils of
climate change. At times, when a species needs to move there will be
no hope at all, such as where the entire geographic area to the north
of its existing habitat is developed for miles. Or perhaps in such cases
there is habitat further north that requires assisted migration to reach.
Assisted migration, however, comes with many risks and setbacks,
and self-directed migration is far preferable wherever possible. For
this reason, where the distance is not as great, wildlife corridors will
need to be established.

136. See Part II.B, supra.
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Experimentation shows that at least to some extent, corridors allow
certain populations of species to persist when those populations
might otherwise face extinction due to fragmentation. The theory is
that corridors reduce extinction rates through several methods: They
allow for genetic exchange among adjoining populations, thus
avoiding or decreasing inbreeding depression; they provide a
mechanism through which a species can colonize new habitat or
recolonize habitats in which a population extinction event occurred;
and they provide an avenue for emigrating and commingling,
decreasing the occurrences of extinction by stochastic threats.'1 37

Not only is this a need that is very clearly in tune with the goal of
the ESA (extinction prevention), but it is a matter of great urgency or
it will be too late.138

It is frequently private land that stands in the way of habitat
connectivity and must be managed in a way that allows wildlife to
migrate through. Ideally private-public agreements can be formed
and land managed collaboratively to maintain accessible wildlife
corridors. Of course, in some cases there will be landholder
opposition, even where the ecological cost is substantial. In such
cases, and with a high standard designed to protect property owners
to the extent reasonable in such circumstances (where the public
benefit is so great as to substantially outweigh the owner's interests),
the ESA should have a provision for eminent domain actions.

F. CREATING A RUBRIC FOR ADAPTIVE MANAGEMENT PROGRAMS TO

BE CRAFTED IN GREATER DETAIL AT THE REGULATORY LEVEL

As explained in the discussion on adaptive management above,139

it is essential that such programs have detailed advance planning in
order to minimize management discretion without sacrificing all
flexibility in approaches. The cleanest and easiest way to follow such
a plan is via preset "triggers" with corresponding required responses.
A "trigger" is a potential ecosystem response to the initial
management approach taken - a particular natural feedback - that

137. Thompson, Biological Corridors, supra note 44 at 708.
138. See id.at 710.
139. See Part II.A, supra.
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managers may observe during their monitoring. 14  The time-
consuming nature of designing such plans may serve as an
impediment to their use, certainly if we should hope to use adaptive
management throughout ESA implementation (as suggested for
several areas of ESA action in this Article). For this reason, and to
avoid varying quality of effort from different administrations, it could
be valuable to set forth some basic requirements in the statute - not
inflexible specifics but a kind of rubric for designing adaptive
management plans. A set of categories of issues and concerns that
must be addressed in such plans, with some basic instructions for
creating them, would go a long way toward getting them actually
done on the ground as well as maintaining consistent standards.

CONCLUSION

We can no longer hope to rescue imperiled species by leaving them
alone. Climate change, resulting from human activity already in the
past, has assured that every habitat and species will experience some
degree of interference. This requires active steps to support their
adaptation to the new landscape. Although the ESA has traditionally
been used to keep human hands off, it can be brought into the future
and utilized to support an increase in hands-on approaches to
biodiversity management.

140. See Courtney Schultz & Martin Nie, Decision-making Triggers, Adaptive

Management, and Natural Resources Law and Planning, 52 NAT. RESOURCES J.
443 (2012).

2016]


