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Sierra Leone, a similar issue arose when President Ernest Bai Koroma "advised
citizens to put aside their normal cultural activities, especially those dealing with
burial rites."1 78 He expressly banned private burials, and this ban, combined
with the ban on Christmas celebrations, led to major protests.179 In a story
reporting events from Sierra Leone, Dr. Angela Dunn discussed the need for
cultural sensitivity with regard to burial practices.8 0 She explained that
"prevention and control is crucial in containing the Ebola epidemic. . . .""' She
noted that to implement effective Ebola infection prevention and control
measures, "the local culture needs to be considered."1 8 2 Dunn reports that, in
Sierra Leone, rituals and burial practices "are mostly determined by religion,
local traditions, and secret societies. Fear of the consequences of not following
these customs can be more powerful than the fear of Ebola."183 In Sierra Leone,
it is believed "that keeping traditional burial practices not only allows the
deceased to pass on to a greater existence, but it also ensures that the village will
be protected from hardships."1 8 4  Moreover, "if the burial practices are
disregarded, the deceased will be forced to wander the Earth tormenting the
village with misfortunes." 5

In accordance with IHR, the WHO declared the West Africa Ebola outbreak
a public health emergency of international concern and issued temporary
recommendations on August 8, 2014.186 The temporary recommendations
recognized the risk from burial practices. The WHO expressly provided that
States with Ebola transmission "should ensure funerals and burials are
conducted by well-trained personnel, with provision made for the presence of
the family and cultural practices, and in accordance with national health
regulations, to reduce the risk of Ebola infection."1 7

178. Mohamed Massaquoi, In Kailahun: Bondo Women Demand Right to Bury Head Sowie,

CONCORD TIMES (Jan. 27, 2015), http://slconcordtimes.com/in-kailahun-bondo-women-demand-
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187. Id. The WHO also provided that, for States with Ebola transmission, "[t]he cross-border
movement of the human remains of deceased suspect, probable or confirmed EVD [Ebola Virus
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Because of the continuing concerns regarding burial rituals, the WHO
developed a twelve-step protocol for culturally sensitive safe burials.' The
protocol, issued in October 2014, was "[d]eveloped by an interdisciplinary team
at [the] WHO, in partnership with the International Federation of Red Cross and
Red Crescent Societies (IFRC) and faith-based organizations including the
World Council of Churches, Islamic Relief, Caritas Internationalis and World
Vision . . . ."189 The twelve-step protocol provides more specific guidance for
culturally sensitive burials.190 The guide cautions that before proceeding with
the protocol, the burial team should obtain the deceased family's agreement. In
addition, those managing the burial must fully apprise the family of the decedent
about the burial procedure and inform them of their "religious and personal
rights to show respect for the deceased" before beginning the burial process.191

The protocol further provides that the burial team should include a religious
representative and a communicator, who are to work together with the family to
decide how to conduct a dignified burial in the particular social and religious
context.192 With respect to Christian and Muslim decedents, the WHO's twelve-
step protocol includes specific procedures for their dignified burial. For
example, to avoid religious rituals of washing or otherwise touching the body,
the protocol provides that Christian burial procedures may include safe religious
rites, such as sprinkling blessed water over the body and reading scripture.1 93 As
to burials of Muslim decedents, instead of an ablution, which is normally
performed with water, the protocol provides for a dry ablution.194 In addition,
rather than using dark-colored body bags, the Muslim protocol uses white body
bags, which could represent the burial shroud if permitted by the Imam.1 95

To continue the coordination and assess preparedness the WHO convened a
meeting in Geneva, Switzerland in January 2015 that included more than 150
participants and subsequently published a report titled "Ebola Virus Disease

Disease] cases should be prohibited unless authorized in accordance with recognized international
biosafety provisions." Id.

188. Field Situation: How to Conduct Safe and Dignified Burial of a Patient Who Has Died
from Suspected or Confirmed Ebola Virus Disease, WHO, 1-17 (Oct. 2014), http://
apps.who.int/iris/bitstream/10665/137379/1/WHOEVDGUIDANCEBurials_14.2_eng.pdf
[hereinafter Field Situation]. Unfortunately, the WHO protocol was not issued until November
2014, eleven months after the start of the outbreak.

189. New WHO Safe and Dignified Burial Protocol - Key to Reducing Ebola Transmission,
supra note 153.

190. Field Situation, supra note 188, at 1.
191. Id. at 1.
192. See id. at 2.
193. Id. at 6.
194. Id. at 7-8.
195. Id. at 7. Unfortunately, during the early stages of the West Africa Ebola crisis, the only

body bags that were available on site were the dark-colored bags, not the white body bags, which
created significant issues.
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Preparedness: Taking Stock and Moving Forward" ("Taking Stock Report").19 6

In addition to discussing the immediate need for technical and financial support,
infrastructure, training, and other resources, the participants discussed the
importance of community engagement and communication. They listed the
following key points:

* Community engagement is the corner stone to the response to the
EVD [Ebola Virus Disease] outbreak. Without effective community
engagement, contact tracing and breaking chains of transmission is
extremely difficult.

*..

* The critical nature of communications with communities, especially
in countries where communications is through the spoken word was
highlighted. Many of the cultural practices which have enabled the
transmission of EVD have been curtailed during the emergency, but it
is felt that these changes, such as changes in funeral practices, should
be maintained in the long term, as it is uncertain where this disease
may recur.1 97

Significantly, with regard to burial practices, the Taking Stock Report
provides key recommendations and action points for safe burials as follows:1 98

RECOMMENDATIONS ACTION POINTS

* Increase capacity for dead body * Consider research on local
management customs and funeral rites and

anthropological studies

* Establish teams in charge of recommended to understand local

safe burials culture.

* Update safe burial protocols * Disseminate existing guidelines

with regard to religious practice or articles.

* Identify safe burials sites * Train and equip National teams
to perform safe burials activities

196. Ebola Virus Disease Preparedness: Taking Stock and Moving Forward, WHO, 5 (Jan.
16, 2015), http://www.who.int/csr/resources/publications/ebola/preparedness-meeting-report/en/.

197. Id. at 9.
198. Id. at 26.

144 [Vol. 66:117



Tears in Heaven

Additionaly, the CDC issued several guidelines on practices for preventing
the spread of Ebola in West Africa.199 The CDC's guidelines are not as detailed
as the WHO's twelve-step protocol for culturally sensitive burials. The CDC
guidelines do, however, mention some steps for safe, respectful burials. For
example, the December 2014 pamphlet titled "Ebola Must Go: Bury All Dead
Bodies Safely" notes that government-imposed safe burial practices may be
"very difficult for the family and the community" and that safe burial teams "will
talk to the family members about the different ways they can pay respect without
touching the body."200 The pamphlet further provides that, as part of the process,
a religious leader can attend the burial.201 In addition, specifically in regards to
the Ebola outbreak in Sierra Leone, the CDC published an important report
documenting the need for "plans to effectively and safely handle the bodies of
persons who have died from Ebola, and to execute these plans in a dignified and
respectful manner that honors the deceased, their families, and their
communities."202 The report notes that "[r]apidly scaling up of safe, dignified
burial practices and focusing on increasing community acceptance of safe
burials during an Ebola epidemic could interrupt transmission substantially."203

Unlike the guidelines for West Africa, the CDC's guidelines for the United
States do not appear to include specific protocols for culturally sensitive burials.
What might be the reason for the difference between the CDC's West Africa
guidelines and the U.S. guidelines? One reason could be discerned from the part
of the CDC's website dedicated to Ebola. The CDC's Ebola website provides
that most of the Ebola deaths in the United States "would likely occur within a
hospital setting."204 Accordingly, its guidance on safe handling of Ebola victims
in the United States is directed to "[p]ersonnel who perform postmortem care in
U.S. hospitals and mortuaries."205 Perhaps because of the assumption that deaths
in the United States would occur in hospitals, the CDC guidelines do not
specifically include the culturally sensitive protocols suggested by the WHO.
Another reason why the CDC's guidelines for the United States might not
expressly specify culturally sensitive burial protocols is because the CDC
generally defers to the individual states for such matters.206

199. Interim Guidancefor Managing Patients with Suspected Viral Hemorrhagic Fever in U.S.

Hospitals, CDC, 2-3 (May 19, 2005), http://www.cdc.gov/vhf/ebola/pdf/vhf-interim-
guidance.pdf.

200. Ebola Must Go: Bury All Dead Bodies Safely, CDC, 4 (Dec. 23, 2014), http://www.cdc.
gov/vhf/ebola/pdf/bury-body-safely.pdf.

201. Id. at 8.
202. Nielsen et al., supra note 83, at 27.

203. Id. (citation omitted).

204. Ebola (Ebola Virus Disease): Guidance for Safe Handling of Human Remains of Ebola

Patients in U.S. Hospitals and Mortuaries, CDC, http://www.cdc.gov/vhf/ebola/healthcare-

us/hospitals/handling-human-remains.html (last updated Feb. 11, 2015).

205. Id.
206. COLE, supra note 51, at 6.
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This deference to the individual states is also evident in earlier policies of the
CDC. For example, recognizing the frontline role of the individual states in
public health emergencies, after 9/11 and following the anthrax exposures in the
fall of 2001, the CDC turned to the Centers for Law and the Public's Health, a
collaboration between Johns Hopkins and Georgetown Universities, to draft a
model act that states could adopt to assist in the "prevention, detection,
management, and containment of public health emergencies[,]" including
bioterrorism and epidemics.20 7 The final draft of the Model State Emergency
Health Powers Act (MSEHPA) was released on December 21, 2001.208

The preamble to MSEHPA provides that it attempts to strike a balance to
"contain emergency health threats without unduly interfering with civil rights
and liberties."20 9 Despite some criticism, a majority of states have adopted at
least some of the provisions of MSEHPA. 210 The MSEHPA framework is meant
to apply in times of a "public health emergency."211 MSEHPA provides that the
term "public health emergency" includes "an occurrence or imminent threat of
an illness or health condition that: (1) is believed to be caused by . . . (i)
bioterrorism; [or (ii)] the appearance of a novel or previously controlled or
eradicated infectious agent or biological toxin," where there is a high probability
of "a large number of deaths[,]" "a large number of serious or long-term
disabilities[,]" or "widespread exposure to an infectious or toxic agent that poses
a significant risk of substantial future harm . . . ."212

MSEHPA includes a provision dealing specifically with the safe disposal of
human remains during public health emergencies.213 Section 504 of MSEHPA
provides in relevant part:

Section 504 SAFE DISPOSAL OF HUMAN REMAINS. The public health
authority may exercise, for such period as the state of public health
emergency exists, the following powers regarding the safe disposal of
human remains-

207. The Model State Emergency Health Powers Act: A Draft for Discussion Prepared by the

Center for Law and the Public 's Health at Georgetown and Johns Hopkins Universities, CDC, 8
(Dec. 21, 2001), http://www.publichealthlaw.net/MSEHPAIMSEHPA.pdf [hereinafter MSEHPA].

208. Id. at 1.
209. Id. at 9.
210. "The extent to which [MSEHPA's] provisions were incorporated into each state's laws

varies." Ctr. for L. & Pub.'s Health, Model State Emergency Health Powers Act Legislative
Surveillance Table 1, http://www.publichealthlaw.net/MSEHPA/MSEHPA%20Surveillance.pdf
(last visited Sept. 19, 2016) [hereinafter Legislative Surveillance Table]. Some of the variations

are purely semantic, where others may be more substantive. Most of the state statutes have not

been put to the test regarding their effectiveness in terms of highly infectious disease. Thus, it is

important that states use every instance to learn from various incidents, whether in the United States

or abroad, to insure that their versions adapt to new developments.

211. MSEHPA, supra note 207, at 6.
212. Id. at 11.
213. Id. at 23-24.
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(a) ADOPT MEASURES. To adopt and enforce measures
to provide for the safe disposal of human remains as may be
reasonable and necessary to respond to the public health
emergency. Such measures may include, but are not limited
to, the embalming, burial, cremation, interment,
disinterment, transportation, and disposal of human
remains.

(b) POSSESSION. To take possession or control of any
human remains.

(c) DISPOSAL. To order the disposal of any human
remains of a person who has died of a contagious disease
through burial or cremation within twenty-four (24) hours
after death. To the extent possible, religious, cultural,
family, and individual beliefs of the deceased person or his
or her family shall be considered when disposing of any
human remains.214

Notwithstanding MSEHPA, states are not consistent in terms of their laws for
handling infectious human remains.215  Not all states adopted MSEHPA. 216

Even states that adopted many of MSEHPA's other provisions did not adopt
section 504.217 Moreover, some states that adopted the general provision of
section 504 did not adopt section 504(c) dealing with the disposal of infectious
human remains within twenty-four hours or they omitted the qualifying language
concerning respect for religious beliefs.218

For example, South Carolina and Wyoming appear to have provisions similar
to section 504 of MSEHPA, giving the state health authorities significant latitude
for the safe disposal of human remains during public health emergencies and

214. Id. (emphasis added).
215. Compare id. (delineating a model statute with separate and distinct provisions for the

process of disposing of infectious remains), with 77 ILL. ADMIN. CODE § 690.1200 (2016) (adding
a precaution not included in the MSEHPA that "the body shall be labeled 'infection hazard,' or
with an equivalent term to inform persons having subsequent contact with the body, including any
funeral director or embalmer, to take suitable precautions"), and N.H. CODE ADMIN. R. ANN. FRL.

§ 801.13 (2016) (requiring a crematory only to accept delivery of a body that dies of an infectious
disease unless it is delivered by "(1) A funeral director; (2) The next-of-kin; or (3) A designated
agent").

216. See Legislative Surveillance Table, supra note 210, at 2-4 (providing a chart showing
which states have adopted the different provisions of MSEHPA and demonstrating that twelve
states have still not adopted any of the provisions). The Legislative Surveillance Table may not
reflect subsequent adoptions.

217. Id. at 3 (showing that only thirteen states have adopted section 504 of the MSEHPA). The
Legislative Surveillance Table may not reflect subsequent adoptions.

218. Some statutes have a twenty-four hour timeline, but do not include any religious
accommodations. See OHIO REV. CODE ANN. § 3707.19 (West 2016); S.C. CODE ANN. § 44-4-320
(2016); WYo. STAT. ANN. § 35-1-241 (2016).

2016] 147



Catholic University Law Review

allowing for disposal within twenty-four hours.219 Neither, however, includes
the language in section 504(c) accommodating religious beliefs.220 Although
Ohio's statute provides for disposal within twenty-four hours, it varies
significantly from MSEHPA with regard to religious accommodations.221

Ohio's statute expressly prohibits a public or church funeral for a person who
died from a communicable disease and forbids taking the cadaver "into any
church, chapel, or other public place."222 By contrast, a few states: Iowa, New
Jersey, New Mexico, Oklahoma, and Oregon, expressly track the language of
section 504(c) providing for accommodation of religious beliefs.223 Even if a
state's version of MSEHPA does not specifically include the religious
consideration provision, other laws in those states may afford the surviving
family members similar consideration for their religious beliefs and permit them
to perform religious death rituals as long as they comply with medically-
approved protocols.

2. Lesson Learned: Sin Nombre Outbreak

Another concern is the potential risk posed by death from an unknown
infection. When someone dies of symptoms that are clearly from an infection,
but the infectious agent has not been identified prior to death, there is a serious
risk that the death was caused by a pathogen not previously recognized by
medicine, a pathogen not known in the territory where the person died (newly
imported), or a pathogen not properly analyzed prior to the death.224  The
pathogen that caused such death, particularly if the pathogen is a novel infectious
agent or a recently imported contagious agent, needs to be identified
immediately.

In late May 1993, the laboratories at the CDC and the Armed Forces Institute
in Washington (AFIP), as well as several other government laboratories,
received word of a cluster of patients dying of an unknown respiratory illness in

219. S.C. CODE ANN. § 44-4-320(A)(l)-(2) (2016); WYo. STAT. ANN. § 35-1-241(a)(i), (iii)
(2016).

220. See S.C. CODE ANN. § 44-4-320 (2016); WYo. STAT. ANN. § 35-1-241 (2016).
221. OHIO REV. CODE ANN. § 3707.19 (West 2016).
222. Id.
223. Compare id. ("No public or church funeral shall be held in connection with the burial of

such person, and the body shall not be taken into any church, chapel, or other public place.") with
IOWA CODE § 135.144 (2016), N.J. STAT. ANN. § 26:13-7 (West 2016), N.M. STAT. ANN. § 12-
10A-6 (2016), OKLA. STAT. ANN. tit. 63, § 6502 (West 2016), and OR. REV. STAT. § 433.449
(2016) ("To the extent practicable, religious, cultural, family and individual beliefs of the deceased
person or the deceased person's family shall be considered when disposing of any human
remains.").

224. "These transmissions tax the health care system and the knowledge of physicians in the
home country to whom the new microbe may be unknown, and diagnosis and treatment more
difficult." Cohen, supra note 4.
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the Four Corners region of the United States.22 5 The statement noted that there
were sporadic reports of individuals with an acute respiratory disease that
included fever, headache, muscle aches, and cough that quickly deteriorated into
respiratory failure and death.226 Laboratory studies showed that they were
negative for typical bacterial and viral pathogens; even tests for Yersinia pestis
(i.e., the plague) were negative.227

These sporadic cases were overlooked until May 1993, when a particular
event brought the illness to medical attention. Merrill Bahe, a physically fit
otherwise healthy nineteen-year-old Navajo man was rushed to the Indian
Medical Center emergency room in Gallup, New Mexico, suffering from
shortness of breath.228 Bahe had been driving with his sister-in-law to Gallup to
attend the funeral of his fianc6e, Florena Woody.229 "Early in the 55-mile trip
... Bahe too began gasping for breath. His sister-in-law stopped the car and
called 911, then administered CPR until an ambulance rushed him to the Gallup
Indian Medical Center."230 Despite the best efforts in the emergency room, it
was too late and Bahe was dead.231

Bahe's quick death was alarming because he was young and an exceptionally
healthy athlete - a star runner.23 2 More alarming, however, was that his fianc6e
had died five days earlier after presenting similar symptoms.233 Woody, a
twenty-one year old Navajo woman, went to the Gallup Indian Medical Center
emergency room complaining of flu-like symptoms and sudden, severe
shortness of breath.23 4 Her lungs were full of fluid and she died of respiratory
failure shortly thereafter.23 5 Dr. Bruce Tempest, the chief of medicine at Gallup
Indian Medical Center, knew of Woody's death, and was on call when Bahe was
brought in to the emergency room.23 6

When Tempest learned of an earlier similar death at the Gallup
hospital and two others in Arizona, he was puzzled. He ordered tests
to determine whether Bahe had succumbed to plague, which is
endemic to the [Four Corners]. When results came back negative,

225. William Plummer, The Death Bug, PEOPLE MAG. (June 21, 1993),
http://www.people.com/people/archive/article/0,,20110656,00.html.

226. Id.
227. Id.; see also Outbreak ofAcute Illness - Southwestern United States, 1993, 42 MORBIDITY

& MORTALITY WKLY. REP. 421, 421 (1993).

228. Plummer, supra note 225.

229. Id.
230. Id.
231. Id.

232. Id.
233. Id.
234. See id.

235. Id.
236. Id.
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Tempest contacted Dr. Gary Simpson, the [New Mexico Department
of Health's] medical director for infectious diseases.23 7

According to traditional Navajo belief, those who are living are not to talk
about a recently deceased person until at least four days after that person's death
to ensure that person's safe journey to the next world.23 8 Despite the immediate
threat of an unknown deadly infection in the Four Corners area, adherence to the
Navajo religious beliefs thwarted information gathering by scientists and the
media.239

"News of deaths from the mystery disease traveled quickly" and soon more
and more cases were recognized.240 No one knew the cause and people became
afraid of contagion from each other.241 Meanwhile other cases were quickly
reported to the New Mexico Department of Health, Arizona Department of
Health Services, Colorado Department of Health, and Utah Department of
Health.24 2 By June 7, 1993, they had identified twenty-four cases, including
persons from all of the four corner states (New Mexico, Arizona, Utah, and
Colorado), with a fifty percent mortality rate.243

Fortunately, Dr. Bruce Tempest's recognition that something suspicious was
going on led to autopsies of both Bahe and Woody.21 Woody's lungs at autopsy
were twice the normal weight.245 Tissue and serum samples were sent to the
CDC in Atlanta, the U.S. Army Medical Research Institute of Infectious
Diseases (USAMRIID) in Maryland, and the AFIP in DC. It took a month, but
by June studies had demonstrated that there was a cross-reaction with Hantan
viruses and the CDC published its first report of the event, although they had not
yet identified the species.246  The studies permitted special cloning and
sequencing of virus ribonucleic acid (RNA) from human autopsy tissues,
revealing that all three of the RNA segments were from a new virus unlike those

237. Id.
238. Id.
239. Id.

240. Id.
241. Id.
242. Outbreak ofAcute Illness - Southwestern United States, 1993, supra note 227, at 421.

243. Id.

244. Steve Sternberg, Tracking a Mysterious Killer Virus in the Southwest, WASH. POST (June

14, 1994), https://washingtonpost.com/archive/lifestyle/wellness/1994/06/14/tracking-a-mys

terious-killer-virus-in-the-southwest/5eO74ccd-7d88-41cO-9dc4-cOedcclcdl6e/.

245. Denise Grady, Death at the Corners, DISCOVER MAG. (Dec. 1, 1993), http://discover

magazine.com/1993/dec/deathatthecorner320.

246. Id.; see also Tracking a Mysterious Disease: The Detailed Story ofHantavirus Pulmonary

Syndrome (HPS), CDC, http://www.cdc.gov/hantavirus/hps/history.html (last reviewed Aug. 29,

2012) [hereinafter Tracking a Mysterious Disease] (describing the origin of the name of the virus).

It was originally named the Muerto Canyon virus, but because of cultural beliefs and protests by
the Navajo, several other names were proposed, none of which were accepted by the Navajo, with

the result that the virus eventually received the name, "Sin Nombre" virus.
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of any known Hantavirus.24 7 "[T]he [USAMRIID] isolated the virus from
specimens from [the autopsy of] a person in New Mexico and from a rodent in
California."24 8 We now have evidence that the Sin Nombre virus has been in
the United States for decades. Studies on stored autopsy tissues using the CDC
tests have confirmed that a thirty-eight year old Utah man had died of the disease
in 1959.249 Curiously, although the medical community was not aware of the
Sin Nombre virus until 1993, the Navajo tribe had recognized a similar disease
in their medical traditions and even recognized its association with mice.25 0 The
virus eventually received the name of Sin Nombre virus.

The four-day Navajo delay period might have been avoided if anthropologists
or others had been consulted during the initial period of the investigation. The
anthropologists could have suggested that the Navajo community talk about
members who had died previously (albeit not within the four days) in order to
glean valuable information from those earlier deaths. Such information might
have been helpful in preventing spread of the previously unknown disease.

The Sin Nombre outbreak highlights the challenges involving cultural beliefs
in conflict with best public health practices and the need to work with the
affected community. It also emphasizes the importance of testing for unknown
infectious causes. When someone presents an unknown, though clearly
infectious disease, it may be necessary to collect fluids and tissues and perform
tests to establish if the infection results from a new pathogen, a highly contagious
pathogen, or a pathogen newly introduced into a community.2 51

MSEHPA contains specific provisions regarding testing and autopsies.
Further, section 606 of MSEHPA provides:

Section 606 COLLECTION OF LABORATORY SPECIMENS;

PERFORMANCE OF TESTS. The public health authority may, for such
period as the state of public health emergency exists, collect specimens
and perform tests on living persons as provided in Section 602 and
also upon deceased persons and any animal (living or deceased), and
acquire any previously collected specimens or test results that are
reasonable and necessary to respond to the public health emergency.2 52

While the term "autopsy" does not appear in section 606, that section would
most likely be interpreted to include the authority to perform an autopsy. This
interpretation can be gleaned from the term "tests" and the term "specimens."
The term "tests" is defined in section 104(p) of MSEHPA as including "any

247. Grady, supra note 245.

248. Hantavirus Pulmonary Syndrome - United States 1993, 43 MORBIDITY & MORTALITY

WKLY. REP. 45,45 (1994).
249. Tracking a Mysterious Disease, supra note 246.

250. Id.

251. Id.
252. MSEHPA, supra note 207, at 31 (emphasis added).
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diagnostic or investigative analyses necessary to prevent the spread of disease
or protect the public's health, safety, and welfare."253 The term "specimens"
includes "blood, sputum, urine, stool, other bodily fluids, wastes, tissues, and
cultures necessary to perform required tests."254

New Jersey's version of section 606 expressly allows the authorities to
"perform an autopsy" when "there is a need to investigate any human deaths
related to [a] public health emergency . ... "255 Section 606 does not appear to
have been adopted by many states. Other states, such as Delaware and South
Carolina, appear to have adopted section 606 of MSEHPA without significant
modification.256

Unlike section 504(c) of MSEHPA, which takes into account religious
considerations when disposing of human remains, section 606 does not include
any similar provision for accommodating religious beliefs.257 Autopsies and
other testing, however, may conflict with a number of religious beliefs and
practices.

Apart from MSEHPA, some states have laws dealing with autopsies that
include provisions regarding religious objections. For example, in Louisiana, a
coroner may perform an autopsy where a death results from a virulent contagious
disease.258 If the decedent's family objects on religious grounds, the statute
provides that the coroner should not perform the autopsy "unless the coroner
finds that the facts surrounding the death require that an autopsy be performed

253. Id. at 11.
254. Id.

255. N.J. STAT. ANN. § 26:13-7 (West 2016).
256. Compare MSEHPA, supra note 207, at 31-32 (providing that a public health authority

may collect specimens and perform tests upon a deceased person to respond to a public health
emergency), with DEL. CODE ANN. tit. 20, § 3138 (West 2016) (authorizing public health officials
to perform tests on deceased persons during a public health emergency), and S.C. CODE ANN.
§ 44-4-550 (2016) (adopting substantially the same provision of Section 606 of the MSEHPA
permitting health officials to test and acquire specimens from deceased persons to respond to a
public health emergency).

257. For a discussion of section 504(c) of MSEHPA, see supra notes 213-23 and
accompanying text. Iowa's version of MSEHPA combines the provisions regarding disposal of
human remains and testing in one statutory section, which allows for accommodating religious
beliefs as follows:

If a public health disaster exists, the department, in conjunction with the governor, may
do any of the following ...

2. Adopt and enforce measures to provide for the identification and safe disposal of
human remains, including performance of postmortem examinations, transportation,
embalming, burial, cremation, interment, disinterment, and other disposal of human
remains. To the extent possible, religious, cultural, family, and individual beliefs of the
deceased person or the deceased person's family shall be considered when disposing of
any human remains.

IOWA CODE § 135.144 (2016).
258. LA. REV. STAT. ANN. § 13:5713(A)(13) (2016).
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in the interest of the public safety, public health, or public welfare."2 5 9 Similarly,
Rhode Island law provides that "in the absence of a compelling public necessity,
no dissection or autopsy shall be performed over the objection of a surviving
relative or friend of the deceased that the procedure is contrary to the religious
belief of the decedent."260 A "compelling public necessity" under the statute is
found when "discovery of the cause of death is necessary to meet an immediate
and substantial threat to the public health and that a dissection or autopsy is
essential to ascertain the cause and/or manner of death . . . ."261

Even if a state does not have a statute explicitly requiring consideration of
religious objections before the state can perform an autopsy, a state's Restoration
of Freedom of Religion Act may require a similar examination of the state's
compelling interest.262 A state's interest in testing for and diagnosing a pathogen
that may cause a pandemic would likely override any religious objections to an
autopsy.

III. SURVIVORS' RIGHTS TO HUMAN REMAINS AND THE IMPORT OF RELIGIOUS

AND CULTURAL BELIEFS

During a public health emergency, laws may permit governmental authorities
to disregard survivors' wishes regarding the deceased.263 Religious and cultural
beliefs surrounding death are, however, deeply ingrained in many communities.
Death rituals are viewed as critical for the survivors and for the deceased's safe
transfer into the afterlife. Prohibiting families from performing such rites is
viewed as an insult and places the decedent, the decedent's family, and the
decedent's community in spiritual peril.264

The cultural imperative to bury one's dead is rooted in thousands of
years of civilization. The description, in the Iliad, of King Priam
infiltrating the Greek camp at night, to beg Achilles to return his son
Hector's body for burial is still considered one of the most powerful
scenes in western literature.265

There are several scholars whose works include thoughtful pieces on the "law
of the corpse" or the "law of the body."266 Their separate works inform much

259. Id. § 13:5713(D).
260. R.I. GEN. LAWs §23-4-4.1(a) (2016).
261. Id. § 23-4-4.1(b)(1)(ii).
262. For a discussion of restoration of freedom of religion acts and a state's interest in

preventing the spread of contagious disease, see supra notes 63-80 and accompanying text.
263. See MSEHPA, supra note 207, at 6.
264. See Rutty, supra note 35, at 41-45.
265. Emeagwali v. Brooklyn Hosp. Ctr., No. 29765/98, 2006 WL 435813, at *4 (N.Y. Sup. Ct.

Feb. 22, 2006).
266. See, e.g., R. Alta Charo, Skin and Bones: Post-Mortem Markets in Human Tissue, 26

NOVA L. REV. 421, 425-29 (2002); Mary L. Clark, Keep Your Hands Off My (Dead) Body: A
Critique of the Ways in Which the State Disrupts the Personhood Interests of the Deceased and His
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of the discourse on rights to the handling or disposition of human remains.
Professor Radhika Rao notes that the "law of the body is currently in a state of
confusion and chaos. Sometimes the body is characterized as property,
sometimes it is classified as quasi-property, and sometimes it is not conceived
as property at all, but rather as the subject of privacy rights." 267

Courts are often faced with deciding difficult issues regarding survivors'
rights to human remains. In 2014, a court was asked to decide whether human
remains are "property" for purposes of partition. In Wilson v. Wilson,268 a father
petitioned a Florida court to declare the ashes of his deceased son as
"property." 269  The mother objected to partitioning her son's remains on
religious grounds, arguing "the next of kin have only a limited possessory right
to the remains for disposition purposes."270 in a well-reasoned opinion, the court
agreed with the mother and stated "[c]ommon law, our supreme court, and this
Court have always held that a decedent's remains are not property."271 The
Wilson court analyzed this issue by "traveling back in history to reflect on how
deceased bodies and ashes have been viewed over time." 272 It noted that Sir
William Blackstone, in 1753, in discussing the law in this area, stated that "the
heir has a property in the monuments and escutcheons of his ancestors, yet he
has none in their bodies or ashes; nor can he bring any civil action against such
as indecently at least, if not impiously, violate and disturb their remains, when
dead and buried."273 The Wilson court continued its review of the development
of the law in this area by observing that the "historical basis for this thinking
was derived in part from the English view that 'the secular tribunals would
protect the monument, the winding-sheet, the grave-clothes, even down to the
ribbon (now extant) which tied the queue; but the Church would guard the skull
and bones. '274 The Wilson court then jumped forward in the historical
development of the law of remains. It noted that, in 1986, the Florida Supreme

or Her Kin in Disposing of the Dead andAssigning Identity in Death, 58 RUTGERS L. REv. 45,47
(2005); Ann M. Murphy, Please Don't Bury Me Down in That Cold Cold Ground: The Need for
Uniform Laws on the Disposition of Human Remains, 15 ELDER L.J. 381, 401 (2007); Radhika
Rao, Property, Privacy, and the Human Body, 80 B.U. L. REv. 359, 363 (2000); Eloisa C.
Rodriguez-Dod, Ashes to Ashes: Comparative Law Regarding Survivors' Disputes Concerning
Cremation and Cremated Remains, 17 TRANSNAT'L L. & CONTEMP. PROBS. 311, 312 (2008);
Marsh, supra note 105, at 1327-28.

267. Rao, supra note 266, at 363; see also Charo, supra note 266, at 425-29 (describing some
of the history governing the development of the law in this area).

268. 138 So. 3d 1176 (Fla. Dist. Ct. App. 2014).
269. Id. at 1177.
270. Id.
271. Id. at 1178 (citation omitted).
272. Id. at 1177.
273. Id. at 1177-78 (quoting 1 WLLIAM BLACKSTONE, COMMENTARIES *429).
274. Id. at 1178 (quoting In re Widening of Beekman St., 4 Bradf. Sur. 503, 522 (N.Y Sur. Ct.

1857)).

154 [Vol. 66:117



Tears in Heaven

Court articulated that ' [a]ll authorities generally agree that the next of kin have
no property right in the remains of a decedent[,]"'275 but rather have a limited
right to "possession of the body . .. for the purpose of burial, sepulture or other
lawful disposition . . . ."276 The court also relied on a 2001 Florida Supreme
Court case, which stated that survivors' entitlement to possession of the remains
for purposes of burial or other disposition "is not a property right, nor does it
make the remains 'property.'

277

In Wilson, the court was only faced with the issue of whether human remains
are property and did not need to address whether survivors may have other
potential rights, such as tort claims.278 In the United States, the development of
the law with regard to survivors' other rights to human remains can also be
traced back more than a century.

In Larson v. Chase,279 a Minnesota Supreme Court case decided in 1891, in
which a wife brought a claim "for damages for the unlawful mutilation and
dissection of the body of [her] deceased husband[,]" the court had to determine
whether the wife's cause of action could be maintained.280  The defendant
contended that the wife's claim for mental anguish did not provide sufficient
grounds for a cause of action because "a dead body is not property and that
mental anguish and injury to the feelings, independent of any actual tangible
injury to person or property" is not actionable.28 1 In analyzing this issue, the
Supreme Court of Minnesota explained that "the English common-law
authorities are not very helpful or particularly in point" for purposes of
determining rights to dead bodies in the United States because, in England, "the
ecclesiastical courts assumed exclusive jurisdiction of such matters."282 The
English common law "refused to recognize the idea of property in a corpse, and
treated it as belonging to no one unless it was the church."283 Because of the
absence of ecclesiastical courts in the American colonies, the courts used
common law principles to develop the parameters of rights concerning the
body.284

The Larson court's pragmatic opinion, however, sidesteps the debate over the
property concept by noting:

But this whole subject [i]s only obscured and confused by discussing
the question whether a corpse is property . . . . The important fact is

275. Id. (quoting State v. Powell, 497 So. 2d 1188, 1191 (Fla. 1986)).
276. Id. at 1178 (citing Kirksey v. Jernigan, 45 So. 2d 188, 189 (Fla. 1950)).
277. Id. (citing Crocker v. Pleasant, 778 So. 2d 978, 988 (Fla. 2001)).
278. Id. at 1177.
279. 50 N.W. 238 (Minn. 1891).
280. Id. at 238.
281. Id.
282. Id.
283. Id.
284. Charo, supra note 266, at 426.
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that the custodian of [i]t has a legal right to its possession for the
purposes of preservation and burial, and that any [i]nterference with
that right by mutilating or otherwise disturbing the body is an
actionable wrong.285

Accordingly, the Larson court found that the surviving spouse, as the person
entitled "to the possession and custody of [the body] for purposes of decent
burial[,]" has "legal rights to ... it which the law recognizes and will protect."2 86

Numerous courts since Larson have agreed that such rights to bring actions
for disturbance of human remains before burial exist, such that "[i]nterference
with immediate possession of the body of the decedent, even if only for a matter
of minutes, may trigger liability." 28 7 In a recent New York case, Emeagwali v.
Brooklyn Hospital Center,288 parents sued a hospital for improper disposition of
the body of their stillborn daughter, arguing that the hospital deprived "them of
a chance to conduct a religious burial ceremony for [their] child and causing
emotional distress."28 9 The court recognized that it is "well settled that next of
kin have the absolute right to possession of a decedent's body for the
preservation and burial of same and that damages will be awarded against any
person who unlawfully interferes with the that right or improperly deals with the
decedent's body."290 The question for the court was whether this right also
applied when the body was that of a stillborn fetus.291 The court noted that there
was some conflicting testimony as to whether the fetus in this case was briefly
alive upon delivery or stillborn, but determined that the parents' rights were not
dependent on whether the fetus was ever alive after delivery.292 The New York
court found the reasoning of a similar Connecticut case compelling. In the
Connecticut case, the plaintiff went into pre-mature labor at nineteen weeks and
delivered a non-viable stillborn fetus.293 Without the mother's consent, the
hospital performed a post-mortem pathology involving dissection.294 In this
case, although the fetus was clearly not born alive, the court found that the
mother had an actionable claim. 295 The court reasoned that, even though the
fetus was not born alive, "the mother nonetheless retains a quasi-property right
in the body because fetuses, stillborn or not, have symbolic importance vastly

285. Larson, 50 N.W. at 239.
286. Id.
287. Tomkins, supra note 95, at 102.
288. No. 29765/98, 2006 WL 435813 (N.Y. Sup. Ct. Feb. 22, 2006).
289. Id. at *1.
290. Id. at *4 (citations omitted). This is also known as the right of sepulcher. Id. at *2.
291. Id. at *1.
292. Id. at *9-*10.
293. Id. at *5.
294. Id.
295. Id. (citing Janicki v. Hospital of St. Raphael, 744 A.2d 963 (Conn. Super. Ct. 1999)).

156 [Vol. 66:117



Tears in Heaven

different from that of ordinary tissue due to the physical presence mothers feel
in their body and the hopes and dreams she had for its future." 29 6

The development of these quasi-property rights to the body, coupled with
increasing respect for individual autonomy, has led to state laws allowing the
decedent to direct the disposition of the decedent's own remains. Generally, if
there are such instructions from the decedent, those instructions govern. Absent
any direction from the decedent, state law will generally defer to the decedent's
survivors for instructions for the handling and disposition of the body.297

These decedent's directives as to final disposition, and the rights of survivors
to possession of the decedent's body for purposes of burial or other disposition
and actions for interference with those rights, are, however, subject to important
qualifications. Professor R. Alta Charo explains that even as these rights were
developing, "[t]he family's interest in the dead body was subject to various
interests of the state government, including concern for public sensibility, [and]
promotion of public health . . . .*"29 Similarly, Professor Mary L. Clark
recognizes that the interests of survivors in the disposition of a decedent's
remains may be subject to a "valid countervailing state interest, where such
interests may include concerns for public health, nuisance, or the full and proper
conduct of criminal investigations, which may well necessitate autopsies or
exhumations contrary to the wishes of the individuals involved."299 These
important qualifiers are critical today in light of the need to stem the spread of
deadly infectious disease.

IV. PROPOSAL AND CONCLUSION

How would U.S. citizens react if they had neighbors becoming ill every day?
Would they turn to their pastors, rabbis, or clerics? In times of crises, would
more people rely on their faith? Would they halt their religious practices?
Would religious followers allow for government mandated health measures or
insist on their traditions? Would they take their loved ones to hospitals when
infected with pathogens or would they try to keep them home? Would they
attempt home treatments and burials?300 Would they trust the federal
government? Would they trust state or local government? Are the various laws
clear, consistent, and culturally sensitive such that they may be readily and
effectively applied, especially in times of public health emergencies?
Addressing all of these difficult and nuanced questions require thinking in
expansive ways for solutions.

296. Id. (citing Janicki, 744 A.2d at 963).
297. Murphy, supra note 266, at 401.
298. Charo, supra note 266, at 427.
299. Clark, supra note 266, at 47.
300. Home funerals are becoming more popular, something that could be of great risk during

an outbreak of a highly communicable deadly disease. See generally Marsh, supra note 105.
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All too often societies wait for a disaster or a critical event to unfold before
taking action or adopting laws and regulations to reduce the risk from such
events.30 1 People may overreact and not easily relinquish long-standing
cherished cultural and religious beliefs. A lesson learned from the West Africa
Ebola crisis is that, without trust and respect, the community will not heed
critical medical advice and will often turn to religious beliefs in preference to
scientific principles.302

Governments have a critical role to play in preventing pandemics. Prior to
the next pandemic, governments should be prepared to implement medically
sound measures that are acceptable to different communities. The need to
understand religious and cultural beliefs and rituals of the community that are
likely to hinder the goals of curtailing infections is a necessary predicate to
developing a system that is adaptable, acceptable to the community, and
scientifically sound. With the help of historians, anthropologists, ethicists,
religious leaders, epidemiologists, and thoughtful interdisciplinary effort, the
goal of devising scientifically valid systems that nevertheless have better
chances of acceptance should be easier to reach. This is not revolutionary.

There is evidence that religious leaders, during various historical instances of
disease outbreak, were sensitive to the need to protect their communities from
infectious disease and allowed variations to traditional practices. For example,
in the Middle Ages, during the time of the black plague, rabbinical leaders
allowed changes to usual burial procedures for those who died of the contagious
disease.3 03 Similarly, a Muslim medical treatise authored during the black
plague instructed the community in the most effective means of avoiding the
plague and served "as a guidebook designed to show physicians in Granada the
path by which accommodation with religious orthodoxy could be reached."3 04

In modem times, there are instances of religions dispensing with certain
required rituals during pandemics. A recent article analyzes how certain
Catholic sacraments can be provided logistically under canon law when patients
are infected with Ebola or other highly contagious diseases.3 05 The article
explains that these sacraments generally require the clergy and lay ministers to
come in close contact with the patient.3 06 The authors sought input from
"bishops, priests, a canon lawyer, an epidemiologist, a physician, the CDC, and
others" to determine how pastoral visits could occur given the isolation policies

301. Berkley, supra note 4.
302. Paye-Layleh, supra note 6.
303. AVRAHAM STEINBERG, ENCYC. OF JEWISH MED. ETHICS 538 (2003).
304. Hopley, supra note 89, at 59.
305. Stephen E. Hannan & Benedict T. Nguyen, Pastoral Care of Patients with Ebola Virus

Disease: A Medical and Canonical Opinion About Pastoral Visits to Patients with Contagious and
Highly Fatal Diseases, 82 LINACRE Q. 170, 170-78 (2015).

306. Id. at 172, 174, 176.
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for these patients and the risks to the pastors and lay ministers.30 7 In regard to
the Sacrament of Anointing of the Sick, for example, although the normal
procedure requires a priest to use his own hand to anoint the patient's forehead
and hands with oil while saying the prescribed prayers, in grave circumstances,
a priest may use an instrument rather than his hands.308 The authors concluded
that, "with the approval of local, state, and federal health officials, pastoral care,
including provision of the sacraments, is possible. It would require proper
training, proper equipment and policies, and a significant commitment of
time."3 09 The authors further recognized that priests and ministers would be at
some risk, but the risks "seem reasonable given the inestimable benefits of
receiving the sacraments during critical illness."3 10

These examples of religion accommodating science and medicine during
pandemics demonstrate needed flexibility and adaptability by religious leaders.
Similarly, secular laws need to be flexible and accommodate religious practices
that are medically sound in order to insure that emergency measures will be
accepted by the community in times of crises. It is important that laws include
rapid consultation with recognized experts in contagious disease threats,
whatever the threat is, and regulations be based on the best available scientific
understanding of the nuances of the particular threat agent. However, that is not
enough; it is equally critical that the recommendations based on science are also
either already within the scope of what will be culturally and religiously
acceptable to the population at risk, or be adaptable within that cultural, spiritual,
and social framework-underscoring the need for an interdisciplinary, proactive
approach to the development of laws, regulations, and plans.

To achieve these goals, leaders and policymakers should support
anthropological studies on local cultures, research identifying religious practices
surrounding the care of gravely ill community members and death rituals,
provide training, and equip teams for dignified and safe handling of severely
contagious patients and human remains. In addition, policymakers should reach
out to religious and other community leaders to educate those communities
more effectively on public health issues, foster trust, and enhance lines of
communication with the goal of curtailing the spread of highly infectious
diseases.

If the United States does not act preemptively, it will likely find itself in a
situation where it will be important to ask if the government failed to engage in
appropriate planning and mitigation efforts that would have reduced disaster
vulnerability when a contagious disease crisis arises. A recent critique of
governmental responses to the Zika outbreak admonishes that the "lesson of

307. Id. at 170.
308. Id. at 176 (citing 1983 CODE c.1000, § 2).
309. Id. at 170.
310. Id.
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SARS, avian flu, swine flu and Ebola is that political resolve and funding
flourish after a threat has exploded-and shrivel once the immediate danger
abates."3 11

Latitude is warranted when governments are under the pressures and demands
of a public health emergency. However, prior to such emergencies, the
government is expected to plan by continually assessing and updating its laws,
regulations, and procedures .312 Preparedness is key.

311. Scott Gottlieb, Applying to Zika the Forgotten Lessons of Ebola, WALL ST. J. (Feb. 10,
2016, 7:16 PM), http://www.wsj.com/articles/applying-to-zika-the-forgotten-lessons-of-ebola-
1455063383.

312. See Susan S. Kuo, Disaster Tradeoffs: The Doubtful Case for Public Necessity, 54 B.C.
L. REV. 127, 140, 181-82 (2013). What makes planning for a contagious disease outbreak difficult
is that each disease has its own nuances in terms of determining when people are at risk for
infection; how long they are at risk; which individuals are and are not at risk; how dangerous the
infection is; how it is transmitted, particularly if the dead are key sources of transmission; if there
is or is not an effective vaccine and/or treatment; and many other variables. Thus, plans, laws,
regulations, and procedures that are perfectly adequate for one kind of outbreak could fail miserably
under other conditions. The spread of infectious disease is particularly difficult to contain in areas
lacking basic medical supplies and infrastructure, which argues for either building sustainable
capacity in all at-risk places or having the ability to rapidly surge medical capacity when an
outbreak starts. The plans, procedures, and recommendations the CDC provided prior to the nurses
in Dallas becoming ill with Ebola failed because they were not the ideal plans, procedures, or
recommendations for Ebola patients being managed using sophisticated western medical devices
that could and did aerosolize the virus. The CDC recommendations had to be, and eventually were,
amended to adjust to the science and the evidence that revealed that the original recommendations
were insufficient for the risk at hand.

160 [Vol. 66:117



A-R-C-G- Is Not the Solution For Domestic Violence Victims

Cover Page Footnote
J.D., The Catholic University of America, Columbus School of Law, 2016; B.S., Georgetown University, 2008.

Thank you to Professor David Koelsch for your editing and advice on this Comment. Thank you to all

members of Catholic University Law Review for their editing, particularly to Shannon McGovern. Mom, Dad,
Leo, Vero, Alex, andJeff: thank you for your support during the writing of this Comment, and always.

This comments is available in Catholic University Law Review: http://scholarship.lawedu/lawreview /voi66/iss 1/9


