


amendment to the pleadings only adds allegations, deleting nothing stat-
ed in the original pleadings."a This type of admission, made in a prior
pleading, continued to have conclusive effect."

C. Statements in Open Court

The Supreme Court has long recognized the binding effect of counsels'
statements made in open court. Over one hundred years ago in
Oscanyan v. Arms Co.,"° Justice Field, writing the opinion for the ma-
jority, found that the plaintiff in an action to recover sales commissions
was bound by an admission of his counsel during counsel's opening
statement.'7 Counsel's statement in Oscanyan, in effect, admitted that
the contract in question was against public policy." The Supreme
Court reasoned that:

In the trial of a cause the admissions of counsel, as to matters to be proved, are
constantly received and acted upon. They may dispense with proof of facts for
which witnesses would otherwise be called. They may limit the demand made or
the set-off claimed. Indeed, any fact, bearing upon the issues involved, admitted
by counsel, may be the ground of the court's procedure equally as if established
by the clearest proof."

The Court further determined that there were no unguarded expres-
sions used, nor any ambiguous statements made, and that counsel was
fully apprised of all the facts underlying his client's claim.10 Since the
decision in Oscanyan in 1880, federal courts have conclusively bound
parties to statements made by their attorneys during trial."' The Second
Circuit recently applied Oscanyan and noted that "the general adnissibil-

104. See White v. Arco/Polymers, Inc., 720 F.2d 1391, 1396 n.5 (5th Cir. 1983) (stat-
ing that where the amendment to the pleadings only adds allegations, deleting nothing
stated in the original pleadings, admissions made in the prior pleadings continue to
have conclusive effect).

105. Id.
106. 103 U.S. 261 (1880).
107. Id. at 263-66.
108. Id. at 262-63. In plaintiffs opening, counsel stated that plaintiffs sales were

made while he was an officer of the Turkish government, and the sale was accom-
plished through the influence he exerted upon the government's agent. Defendant
then moved for a directed verdict which was granted.

109. Id. at 263.
110. Id. at 264.
111. See, e.g., Collins v. Texas Co., 267 F.2d 257, 258 (5th Cir. 1959) (citing

Oscanyan, 103 U.S. at 261) (in action for damage to submerged oyster beds caused
by defendant in undertaking to exploit mineral leases, plaintiff was bound by admis-
sion in opening that defendant had a lease from state to explore for oil in area)
(citation omitted); Dick v. United States, 40 F.2d 609, 611 (8th Cir. 1930) (statement
of defendant's counsel in opening statement that there was no controversy about
defendant's previous conviction for selling liquor held admission binding on defen-
dant); cf. Roades, Inc. v. United Air Lines, Inc., 340 F.2d 481, 484 (3d Cir. 1965).
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ity of an attorney's statement, as well as the binding effect of an opening
statement within the four corners of a single trial, are thus well estab-
lished."

Examples of how an attorney can bind his client by statements during
a trial are numerous. In one situation, an attorney for his defendant cli-
ent stated in closing argument that the plaintiff likely experienced some
discomfort after the car accident in question."' The court found that
this statement was an admission that plaintiff suffered injuries. 4 In an-
other decision, a bank's attorney, during the course of a hearing, judi-
cially bound his client by stating that the debtor's obligation to the bank
was non-interest-bearing."5 Similarly, the Third Circuit held that defense
counsel's acceptance at trial of the authenticity of certain exhibits consti-
tuted a binding judicial admission."' Even an attorney's statement made
at the bench has been deemed a judicial admission. 7

Another court recently acknowledged the propriety of applying the
judicial admission doctrine to statements made in open court, but ap-
plied it in a questionable fashion. In Jacobs Manufacturing Co. v. Sam
Brown Co.,' the court initially noted that counsel's statement waived
an issue from the case, but then stated that counsel's subsequent actions
raised a doubt as to whether the statement was unambiguous."' The
court first held that the statement was an admission but that the admis-
sion was somehow eliminated or reversed by subsequent action on the
part of the attorney. The Jacobs decision is unsettling because a state-
ment made during the course of a trial, if clear and unequivocal when
made, is a judicial admission. By holding otherwise, all judicial admis-
sions could be vitiated by subsequent corrections, a procedure not recog-
nized under the judicial admission doctrine.'2" Statements that were am-

112. United States v. McKeon, 738 F.2d 26, 30 (2d Cir. 1984).
113. Childs v. Franco, 563 F. Supp. 290, 291-92 (E.D. Pa. 1983). While counsel's

blunders can severely harm a party's claims, clients are not typically without recourse
against their attorneys. For instance, a party may sue its counsel for malpractice.

114. Id.
115. In re Eagson Corp., 37 B.R. 471, 480 (E.D. Pa. 1984) (the statement significant-

ly reduced the bank's potential recovery).
116. Glick v. White Motor Co., 458 F.2d 1287, 1291 (3d Cir. 1972).
117. United States v. Cravero, 530 F.2d 666 (5th Cir. 1976) (during a bench confer-

ence defense counsel conceded that a witness committed perjury).
118. 792 F. Supp. 1520 (W.D. Mo. 1992), offd in part, rev'd in part, 19 F.3d 1259

(8th Cir.), cert. denied, 115 S.Ct. 487 (1994).
119. Id. at 1531-32.
120. See, e.g., Missouri Hous. Dev. Comm'n v. Brice, 919 F.2d 1306, 1314 (8th Cir.



biguous when made are more defensible as not being admissions when
evidence of that fact is demonstrated by counsel's subsequent actions.
However, if one cannot conclude that the statement was ambiguous
when made, then an admission, is "an admission, is an admis-
sion .... 121

Although the application of the judicial admission doctrine to state-
ments made in open court dates back to the early days of American
jurisprudence, and are prolific in number the more recent decisions ad-
dressing this issue do not typically go unnoticed."n Indeed, some schol-
ars have called for a more widespread and consistent use of judicial
admissions." Greater application of the doctrine of judicial admissions
for statements made by attorneys is seen as accomplishing several goals.
It will aid the bar, the judiciary,, and possibly litigants by forcing attor-
neys to be accountable for their actions and statements in court. While
some might attack the greater use of the doctrine, as inequitable if ap-
plied in all circumstances, it should be remembered that trial courts have
the discretion to avoid the consequences of a judicial admission.' 2A
Courts may assess the ramifications and specific consequences of deem-
ing the statement a party admission and simply choose to ignore the
statement. If, however, courts would address admissions by attorneys

1990) (holding that the production of contradictory evidence would not allow a party
to avoid the impact of the general rule rendering admissions binding); New Amster-
dam Casualty Co. v. Waller, 323 F.2d 20, 24 (4th Cir. 1963) (stating that once a judi-
cial admission has been made, subject matter ought not to be reopened in absence
of showing of exceptional circumstances); Jones v. Morehead, 68 U.S. 155, 165 (1863)
("an effort has been made by counsel to show that this admission has been waived,
by the act of plaintiffs .... It would be subversive of all sound practice, and tend
largely to defeat the ends of justice, if the court should refuse to accept a fact as
settled").

121. See supra notes 46-51, 84. Another exception to the judicial admission doctrine
occurs where counsel's statement was made under a degree of compulsion, outside
the presence of his client, and the information sought was an element of a potential
criminal charge. See, e.g., United States v. Freeman, 519 F.2d 67, 70 (9th Cir. 1975).

122. See Alan Mansfield, Lawyers' Admissions, 12 LITIG. 39 (1978) (warning the bar,
in light of McKeon, of the potentially damning effect of opening statements).

123. Id.; see Judicial Admissions, supra note 44, at 1132 (1964) (judicial admissions
considered binding on parties in many different situations); Freida F. Bein, Parties'
Admissions, Agents' Admission: Hearsay Wolves in Sheep's Clothing, 12 HOFS'rRA L
REv. 393 (1984) (analyzing different theoretical justifications for admissions);
9 WIGMORE, supra note 25, § 2597 at 852.

124. See supra notes 55-57; see also L.P. Larson, Jr., Co. v. Win. Wrigley, Jr., Co.,
253 F. 914, 917 (7th Cir.) ("[Ujndoubtedly a litigant has no cause for complaint if the
Court accepts his solemn and sworn admissions in pleadings and testimony as true.
But we must reject the contention that his adversary has the right to compel the
court to do so."), cert. denied, 248 U.S. 580 (1918).

The issue relating to the viability, usefulness and potential harm of the judicial
admission doctrine suggests that further analysis would be useful.
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more consistently and in all forms of court documents and statements,
counsel would be aware that they, along with their clients, will be held
accountable for imprudent, overly-aggressive or untruthful factual posi-
tions taken in documents such as memoranda of law.

As will be discussed further, more consistent and frequent use of the
doctrine would also strengthen standards of professionalism and ac-
countability within the bar, assist in achieving quicker resolutions of
issues, and avoid the consequences of haphazard application of the law.
For instance, when the doctrine is thus used, the likelihood of the ap-
pearance of non-judicial motivations behind the decisions would be di-
minished.25

D. Memoranda of Law

Despite the fact that judges have the discretion to avoid recognizing
admissions," courts have repeatedly recognized the binding effect of
statements by counsel in pleadings. '27 Courts have also conclusively
bound parties for statements made by their counsel in open court.'"
With memoranda of law, however, courts have been inconsistent in their
discretion to treat these statements as binding judicial admissions.

The difficulty federal courts have had dealing with counsels' factual
statements in memoranda of law is demonstrated by the Supreme Court's
handling of the issue. In United States v. Fruehauf," the Supreme
Court alluded to, but chose not to address, whether an admission in a
memorandum of law should be treated as a judicial admission." The
appellant in Fruehauf was indicted for unlawfully delivering money to a

125. See, e.g., United States v. McKeon, 738 F.2d 26, 33 (2d Cir. 1984). This deals
with an extremely sensitive political issue involving allegations of arms smuggling for
terrorists. During the trial there were numerous allegations that the United States
government officials sympathetic to the Irish Republican Army were leaking informa-
tion to defense counsel. After an initial hung jury, there was international criticism
and pressure on the United States government. During the second trial, application of
judicial admission doctrine proved to be instrumental in the conviction of the defen-
dant. See generally A Fraud Among U.S. Agents, NEWSWEEK, August 13, 1984
(pointing out that the McKeon case was extremely political, involving shipping weap-
ons to alleged terrorists and suggesting that defense counsel may have improperly
used government secrets).

126. See supra note 55-57.
127. See supra notes 94-99 and accompanying text.
128. See supra notes 106-17 and accompanying text.
129. 365 U.S. 146 (1961).
130. Id.
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union representative.3 ' The district court ruled that a "trial memoran-
dum" filed by the government stating that the transaction at issue was a
"loan" constituted a judicial admission.'" The court thereby absolved
the defendant from any wrongdoing because the statute alleged to have
been violated did not cover loans."n The Supreme Court in Fruehauf,
however, refused to consider whether the "admission" had foreclosed the
government from proving at trial that the loan was a sham, or otherwise
constituted a transfer of something of value apart from an ordinary loan,
thus violating the statute."3 Although the Fruehauf court did not articu-
late a great deal of analysis before reaching its conclusion, it appears
that Fruehaufs conclusion is that an admission in a memorandum of law
should not be treated as a judicial admission.ln The Supreme Court has
yet to officially rule on the issue, but subsequently acknowledged that
Fruehauf did not squarely address whether statements in a memorandum
of law may be considered judicial admissions, and specifically noted that
the Fruehauf opinion has never been cited on the issue." Although the
Supreme Court has had the opportunity to rule on this specific issue, the
court has apparently chosen to allow the lower courts to dispute the
matter further.

Since the early prescriptions of Oscanyan and Jones, where the Su-
preme Court first bound litigants to the statements of their attorneys, the
law regarding the treatment of counsel's admissions in memoranda of
law has taken at least two divergent paths. The first federal case to ad-
dress counsels' admissions in memoranda of law was Young & Vann
Supply Co. v. Gulf F. & A. Ry. Co.'37 In Young, the plaintiff brought an
action against a railroad company, which purchased supplies from the
plaintiff while the railroad company was under the control of a receiv-
er.'" The railroad company successfully moved to dismiss the action
and the plaintiff appealed." The Court of Appeals ruled in favor of the
plaintiff, as the railroad company's brief admitted that when the railroad

131. Id. at 147-48.
132. Id.
133. Id. at 148-49, 153.
134. Id. at 157-58.
135. See id.
136. United States v. Sisson, 399 U.S. 312, 316 n.4 (1970) (Burger, C.J., dissenting).

The lower court in Pruehauf dismissed the charges against the defendant based upon
a judicial admission in the government's memorandum of law. Id. at 316 n.4 (Burger,
C.J., dissenting). The appeal presented the question of whether a loan of money was
prohibited by the statute. Id. The lower court assumed the transaction was a "loan"
based upon the admission in the memorandum of law. Id. The binding affect of the
admission, therefore, was before the Supreme court, and should have been resolved.

137. 5 F.2d 421 (5th Cir. 1925).
138. Id. at 422.
139. Id

1002



[Vol. 22: 981, 19951 Judicial Admissions
PEPPERDINE LAW REVIEW

company was sold, the creditors' committee acknowledged that the plain-
tiff was entitled to recover the amounts owed.'" The appellate court
followed Oscanyan, and concluded that it could consider statements in
briefs as judicial admissions."'

In Taylor v. Allis-Chalmers Manufacturing Co., the court focused
on a different analysis and came to an entirely different conclusion than
the Young decision. In Taylor, the plaintiff sought to recover damages
resulting from an injury, contending that the trial court erred in refusing
to permit him to read into evidence admissions made by the defendant's
counsel in a pretrial memorandum." Despite the fact that the plaintiff
wished to have the admissions "read into evidence," which suggests that
plaintiff merely attempted to treat the admissions as evidentiary admis-
sions, the Taylor opinion addressed whether the admissions were judi-
cial admissions. The Taylor court, arguably in dictum, concluded that the
admissions were not judicial admissions as "they were not made on the
record during the course of the trial, and were not included in a
'pleading.'"' " The Taylor court also concluded that the admissions "did
not have sufficient formality or conclusiveness to be considered judicial
admissions."' Interestingly, the Taylor court did not cite or distinguish
the Young decision which is considered the seminal case on point. In
addition to not citing Young, the Taylor opinion did not address the
Supreme Court opinions in Jones and Oscanyan, which held that
counsels' statements could be treated as judicial admissions. Instead, the
Taylor court relied upon decisions which held that memoranda of law
and motions are not considered pleadings" and therefore not included
in the record. This is in conflict with the Supreme Court holding in
Oscanyan, which judicially bound a litigant to a statement that was not
in a pleading,47 and with the Fifth Circuit in Young, which bound a par-

140. Id. at 423 (sale was confirmed upon the express condition that some protec-
tion would be given to creditors by the creditor's committee as was given by the
receiver prior to the sale).

141. Id.
142. 320 F. Supp. 1381 (E.D. Pa. 1969).
143. Id. at 1384.
144. Id. at 1385 ("pleading" usually includes documents such as complaints, answers,

replies and other documents which frame the issues of the case).
145. Id.
146. Id. at 1385; Rekeweg v. Federal Mut. Ins. Co., 27 F.R.D. 431 (N.D. Ind. 1961);

Bigelow v. RKO Radio Pictures, Inc., 16 F.R.D. 15 (N.D. IlM. 1954); Wholesale Supply
Co., Inc. v. South Chester Tube Co., 20 F.R.D. 310 (E.D. Pa. 1957).

147. Oscanyan v. Arms Co., 103 U.S. 261, 262 (1880).
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ty to a statement in a memorandum of law." Despite its apparent ana-
lytical shortcomings, the Taylor decision rather than the Young opinion
has been followed more frequently or had its reasoning applied by courts
addressing this issue. '4 In Plastic Container Corp. v. Continental Plas-
tics of Oklahoma, Inc., "o the Tenth Circuit Court of Appeals followed
Taylor's analysis and attempted to reconcile Young by focusing on the
fact that the Young court treated the admission in question as a matter
of judicial discretion.'5'

The Plastic Container decision is troublesome because one of the
tenets of the judicial admission doctrine gives courts the discretion to
accept or reject judicial admissions at all times. The power to utilize this
discretion, therefore, should not be the basis for the wholesale rejection
of the application of the doctrine, to statements in memoranda of law. In
Jones and Oscanyan, the first two Supreme Court opinions to apply the
judicial admission doctrine, the Court specifically recognized that a trial
court has the discretion to accept or reject any party statements as judi-
cial admissions.2 Jones and Oscanyan set a strong precedent and led
to the consistent use of the doctrine regarding attorney statements in
pleadings and in open court." Thus, Taylor and its progeny are of
questionable analytical soundness as they do not comport with the analy-
sis used in these prior decisions.

IV. AN ANALYSIS OF THE FACTORS COURTS HAVE USED IN ADDRESSING

THE TREATMENT OF STATEMENTS IN MEMORANDA OF LAW

In the cases following Young and Taylor, federal courts have been
inconsistent in the application of the judicial admission doctrine regard-
ing memoranda of law, sometimes treating counsel's statements as judi-
cial admissions or evidentiary admissions, and other times refusing to
admit the statements altogether. Citing Taylor as the basis of the deci-
sion, however, federal courts in most instances have treated statements
in memoranda of law as evidentiary, not judicial admissions.

148. Young & Vann Supply Co., 5 F.2d 421, 423 (1925).
149. See, e.g., Loudermill v. Cleveland Bd. of Educ., 844 F.2d 304, 309 (6th Cir.

1983); Plastic Container Corp. v. Continental Plastics of Okla., Inc., 607 F.2d 885
(10th Cir. 1979), cert. denied, 444 U.S. 1018 (1980); Hub Floral Corp. v. Royal Brass
Corp., 454 F.2d 1226 (2d Cir. 1972), aff'd, 470 U.S. 532 (1985); Lockert v. Faulkner,
574 F. Supp. 606, 609 (N.D. Inc. 1983). These decisions in turn have been accepted
by other federal circuit courts. See, e.g., American Title Ins. Co. v. Lacelaw Corp.,
861 F.2d 224, 226 (9th Cir. 1988).

150. 607 F.2d 885 (10th Cir. 1979), cert. denied, 444 U.S. 1018 (1980).
151. Plastic Container, 607 F.2d at 906.
152. Jones, 68 U.S. at 165; Oscanyan, 103 U.S. at 263.
153. See supra notes 80-83 and 106-12 and accompanying text.
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Federal courts have focused on a variety of factors to justify treating
statements in memoranda of law as evidentiary admissions."u An analy-
sis of these cases demonstrates that the factors used by the courts are
questionable. For instance, courts appear to focus on the fact that
statements in memoranda of law are not part of the record and, thus, not
as conclusive as statements made in pleadings." Although memoranda
of law are not officially part of the record on appeal, appellate courts
have not had any difficulty reviewing such memoranda for statements
made by counsel in situations such as sanctioning counsel for legal posi-
tions taken."s Additionally, statements made in memoranda of law
should be viewed as equally deliberate, if not more deliberate, than
statements made in open court. Statements made in open court are often
spontaneous and not well thought out, yet are frequently deemed judicial
admissions." Therefore, it is only logical that statements in memoranda
of law, which have been written out and reviewed by counsel, should in
most cases have the same binding effect and also be considered judicial
admissions.

154. See, e.g., City Nat'l Bank v. United States, 907 F.2d 536 (5th Cir. 1990) (judg-
ment notwithstanding a verdict context is different than a summary judgment con-
text); American Title, 861 F.2d at 227 (9th Cir. 1988) (non-declarant "did not intro-
duce the statement into evidence or object to the introduction of contradictory testi-
mony"); Loudermi//, 844 F.2d at 309 (6th Cir. 1988) (briefs prepared for oral argu-
ments are not pleadings); Plastic Container Corp., 607 F.2d at 906 ("[biriefs are not a
part of the record ... and the alleged admission appears to be contrary to the argu-
ment in its brief"); United States v. Belculfine, 527 F.2d 941, 944 (1st Cir. 1975) (the
statement was a casual one, which was "made at a time when the party was urging
a legal theory under which the accuracy of the statement was irrelevant").

155. See supra note 146.
156. See, e.g., FED. R. Civ. P. 11; Oliveri v. Thompson, 803 F.2d 1265, 1274 (2d Cir.

1986) (stating that Rule 11 applies to every paper signed during the course of the
proceedings and not only to the pleadings); Massive Paper Mills v. Two-Ten Corpo-
ration, 669 F.Supp. 94 (S.D.N.Y. 1987) (opposition to motion for summary judgment
was frivolous and, thus, sanctionable); Long v. Quantex Resources, Inc., 108 F.R.D.
416, 417 (S.D.N.Y. 1985) (sanctioning attorney who filed baseless jurisdictional mo-
tion); AM Int'l, Inc. v. Eastman Kodak Co., 39 Fed. R. Serv. 2d (Callaghan) 433 (N.D.
M. 1984) (sanctioning counsel for filing of a brief containing a misleading footnote).

Some may argue that Federal Rule of Civil Procedure 11 is the appropriate way
to handle factual misstatements. This argument fails for two reasons. First, unlike in
a Rule 11 setting, in a judicial admission scenario opposing counsel wants to use the
misstatement to prove his or her clients' case. Second, Rule 11 has often been criti-
cized for creating satellite litigation.

157. See supra notes 106-12.
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The lengths to which courts have gone in order to apply the doctrine
are demonstrated in an opinion where the court limited the circumstanc-
es under which it will treat "involuntary" acts as judicial admissions. The
court refused to hold counsel's statement as an admission partly because
"considerations of fairness and the policy of encouraging judicial admis-
sions require that trial judges be given broad discretion to relieve parties
from the consequences of judicial admission in appropriate cases. " "
Several questions arise from this proposition. First, if the policy is to
encourage judicial admissions, should judges be given broad discretion to
relieve parties from the consequences of those admissions? Second, the
doctrine of judicial admissions arose from involuntary acts of attor-
neys," and courts have subsequently held admissions to occur from
those involuntary acts in all aspects of a case."a Does this notion con-
flict with judicial discretion to relieve admissions? Finally, are statements
made in a memoranda of law and filed with the court really less formal
than statements made in open court? The cases thus far do not adequate-
ly resolve these questions.

Although courts have focused on the fact that statements in memoran-
da of law are not officially considered part of the record, certain federal
courts, in refusing to treat such statements as judicial admissions, have
considered other factors in determining whether to consider the state-
ments as judicial admissions.' These factors include:

(1) that the "alleged admission" appeared to be contrary to the argument in the
party's brief;

(2) that the opposing side never attempted to introduce the statement into
evidence,'" or objected to the introduction of contradictory testimony at trial;1 4

(3) that an "inadvertent" statement by counsel should not conclusively bind the
client;1 "

158. Beleuline, 527 F.2d at 944.
159. See, e.g., Oscanyan, 103 U.S. at 263; Jones v. Morehead, 68 U.S. 155, 164-65

(1863); Childs v. Franco, 563 F. Supp. 290, 292 (E.D. Pa. 1983).
160. Best, 291 U.S. at 415; Belcuifine, 527 F.2d at 944.
161. Plastic Container Corp., 607 F.2d at 907; American Title, 861 F.2d at 226;

Belcufine, 527 F.2d at 944; In re Applin, 108 B.R. 253 (Bankr. E.D. Cal. 1989); Hub-
Floral Corp. v. Royal Brass Corp., 454 F.2d 1226 (2d Cir. 1972). But see United States
v. Greenberg, 268 F.2d 120, 125 (2d Cir. 1959); In re Wilkes, 55 F.2d 224 (2d Cir.
1932); United States v. A Motion Picture Film, 285 F. Supp. 465 (S.D.N.Y. 1968),
rev'd, 404 F.2d 146 (1969); City Nat'l Bank, 907 F.2d at 539.

162. Plastic Container Corp., 607 F.2d at 907.
163. American Title, 861 F.2d at 227.
164. Id.
165. See, e.g., In re Applin, 108 B.R. 298 (Bankr. E.D. Cal. 1987) Hub-FRoral, 454

F.2d at 1226. But see Greenberg, 268 F.2d at 125; Leslie v. Knight Soda Fountain Co.,
55 F.2d 224 (2d Cir. 1932); A Motion Picture Film, 285 F. Supp. at 465.
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4) that a judgment notwithstanding the verdict context is unlike admissions of
fact in a summary judgment motion which are often treated as judicial admis-
sions; ' and

5) that "the statement was a casual one" and "was made when the party was
urging a legal theory under which the accuracy of the statement was irrele-
vant.1

6

A review of these factors raises questions about soundness of many of
these decisions. Looking at the first factor-that the statement was not
part of the record and the admission "appeared contrary" to the argu-
ment in the party's brieflY-raises the following question: If courts are
unforgiving when counsel makes statements in open court or in
pleadings, why should an attorney's professional standards be any less
when the factual assertion is in a brief? This concern is particularly sig-
nificant considering the backlog courts now face in hearing discovery
and other types of motions."

Some argue that judges should have a great amount of discretion to
avoid injustice to litigants. While this argument carries considerable
force, it ignores the fact that the doctrine of judicial admissions is often
applied to the detriment of litigants."' Courts should not use their dis-
cretion in a way which, in effect, precludes the application of the judicial
admission doctrine to statements in memoranda of law without explicitly
establishing that the doctrine does not apply thereto. There should be a
presumption that any such statement is considered a judicial admission
unless the court can articulate why it shouldn't be. The way courts cur-
rently handle this issue results in inconsistency and confusion by not
forcing attorneys to be more cautious and judicious in their written sub-
missions to the court. Although courts retain the discretion to prevent
injustices by avoiding labeling statements as judicial admissions, they
should not use their discretion as a shield to avoid critical analysis and
the creation of objective standards.

The second factor-the opposing side never attempted to introduce
the statement into evidence or objected to the introduction of contrary
evidence at trial-distinguishes admissions from "judicial admissions." It
is unnecessary for opposing counsel to use the admission as evidence

166. City National Bank, 907 F.2d at 539.
167. Belculfine, 527 F.2d at 944.
168. Plastic Container Corp., 607 F.2d at 407.
169. See July 5, 1994 New York Law Journal (Chief Judge Thomas Platt called to

study creating a fifth federal district in New York as a possible solution to caseload
problems in New York).

170. See supra notes 1-13 and accompanying text.
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because the judicial admission, by definition, removes the issue from the
case. While opposing counsel should be required to inform the court of a
judicial admission, this factor suggests that a "waiver" exception be ap-
plied to the doctrine. Such an exception undermines the purpose behind
judicial admissions.

The third factor-that the statement is inadvertent-like the first fac-
tor, advocates a weakening of the standards of professionalism.' As
discussed above, courts and scholars have specifically noted that inad-
vertent statements may constitute judicial admissions. 2 In addition,
when courts address admissions in pleadings, they place no emphasis on
whether the statement was purposeful or inadvertent. m There has yet
to be a detailed analysis addressing why attorneys' written representa-
tions in memoranda of law deserve less accountability than similar state-
ments made in a pleading.

The fifth factor-that the statement was a casual one and was made
when the facts were unimportant' 74-is an attempt by the court to be
pragmatic and recognize that counsel are at times called to quickly mar-
shall facts and respond to issues without reviewing the appropriate docu-
ments or consulting with their client and should not be penalized by
having those kind of statements deemed admissions. For instance, attor-
neys routinely respond to motions for temporary restraining orders or
make offers of proof in evidentiary disputes. In fact, the case discussing
this factor specifically noted that the alleged admission was in a brief
which was drafted over a weekend following the completion of a hearing
before a magistrate. 7 This factor is not inconsistent with the judicial
admission doctrine, and even if it is, it nevertheless should be a consider-
ation for a court when determining the treatment to be given to state-
ments in memoranda of law.

While one of the factors federal courts have used when addressing the
treatment of statements in memoranda of law merits further application,

171. See, e.g., Jones, 68 U.S. at 165.

An effort has been made by counsel to show that this admission has been
waived, by acts of plaintiffs, in going into the proofs, and otherwise treating
it as an open question .... It would be subversive of all sound practice,
and tend largely to defend the ends of justice, if the court should refuse to
accept a fact as settled, which is distinctly alleged in the bill, and admitted
in the answer.

Id.; see supra note 146 and accompanying text. The fourth factor-that a judgment
notwithstanding the verdict context is different from a summary judgment con-
text-merely begs the question.

172. See supra note 113-17 and accompanying text.
173. See supra note 80-82 and accompanying text.
174. Belcufine, 527 F.2d at 944.
175. Id.
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the others do not. In addition to the difficulty in reconciling Young, fed-
eral courts failed to develop a single set of standards or factors when ad-
dressing the issue. Exacerbating the problem of analyzing statements
made in memoranda of law, courts confronted with this issue have
reached different conclusions, often with virtually no analysis."6 In
some circumstances the statements are treated as judicial admissions,'"
while in other circumstances, courts merely proclaim that the statements
are evidentiary admissions."8 Still in other cases, courts refuse to admit
the statements altogether." It is unfortunate that courts are able to de-
cide when a party should be punished, giving little or no guidance to the
bar, the judiciary, or litigants."n

176. See Lockert v. Faulkner, 574 F. Supp. 606, 609 n.3 (N.D. Ind. 1983) (noting that
a memorandum created in support of a motion does not constitute a pleading for
purposes of a judicial admission); Loudermill v. Cleveland Bd. of Educ., 844 F.2d 304,
309 (6th Cir.) (reasoning that briefs written for oral argument do not constitute
pleadings); cert. denied, 488 U.S. 946 (1988); but see In re Southeast Banking Corp.,
855 F. Supp. 353, 357 n.2 (S.D. Fla. 1994) (noting that statement in brief that statute
of limitations precludes certain claims constituted a judicial admission); Dennis v.
Bradbury, 236 F. Supp. 683 (D. Colo. 1964) (reasoning that statement in plaintiff's
trial brief constituted judicial admission); Kurek v. Pleasure Driveway, 557 F.2d 580,
595 n.13 (7th Cir. 1977) (noting that facts stated in defendant's brief constituted judi-
cial admission even though the case is currently on appeal), cert. denied, 439 U.S.
1090 (1979).

177. See supra notes 137-41 and accompanying text.
178. See, e.g., United States v. Kattar, 840 F.2d 118, 130-31 (1st Cir. 1988) (reason-

ing that government's statements constituted admission under Federal Rule of Evi-
dence 801 (d)(2)(B) because the government had "manifested an adoption or belief in
its truth"); Advanced Medical Inc. v. Arden Medical Sys., Inc., No. CIV.A 87-3059, 1989
WL 60424, at *2-3 (E.D. Pa. June 5, 1989) (holding that statements made by plaintiff
in memorandum of law constituted admissions by party-opponent under Evidence
Rule 801(d)(2)).

179. See Dartez v. Owens Illinois, Inc., 910 F.2d 1291, 1293-94 (5th Cir. 1990) (rea-
soning that post trial briefs filed by manufacturers in a separate declaratory judgment
action against their insurers, to establish liability coverage for potential claims, were
not party admissions over manufacturers' hearsay objection in subsequent personal
inactions), cert. denied, 112 S. Ct. 2301 (1992); Brownko Intern, Inc. v. Ogden Steel
Co., 585 F. Supp. 1432, 1438 (S.D.N.Y. 1982) (noting that statements contained in
briefs of counsel are not admissions by a party-opponent within the context of Rule
801).

180. Compare United States v. Ramirez, 894 F.2d 565, 570 (2d Cir. 1990) (reasoning
that failure to admit affidavit containing party-opponent admissions would not consti-
tute reversible error) with American Title Ins. Co. v. Lacelaw Corp., 861 F.2d 224,
226 (9th Cir. 1988) (noting that admissions in a summary judgment motion are judi-
cial admissions).
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V. REASONS FOR CHANGE

Under the current law, courts have the discretion to achieve different
results under similar circumstances. In the Second Circuit alone, the
inconsistency in the treatment of incorrect statements in memoranda of
law typifies why more guidance should be given to practitioners and
courts. The most recent Second Circuit case to address the issue deter-
mined that statements in memorandum of law do not rise to the level of
a judicial admission."8 ' In Hub Floral Corp. v. Royal Brass Corp.," a
copyright infringement action, plaintiff, in a brief in support of a motion
for summary judgment, admitted that he had failed to properly register
the copyright." Defendants sought to use the admission to dismiss
plaintiffs action."M The Second Circuit followed the opinion in Taylor
v. Allis-Chalmers Mfg. Co., and refused to treat the statement as a
judicial admission because the statement was not in a pleading and not
part of the record.' The Hub Floral court repeatedly described the
statement as inadvertent8 7 as if to suggest that inadvertent statements
should not be judicially admitted.'"

In reaching this conclusion, the Hub Floral court did not mention
three prior opinions within the jurisdiction, two of which were from the
United States Court of Appeals for the Second Circuit itself, which held
that factual statements in memoranda of law could be treated as judicial
admissions." Normally, the most recent case controls, but a fairly
strong argument can be made that in the Second Circuit the rule is un-
clear.

It is conceded that federal courts need discretion in handling their
cases in order for justice and equity to prevail. This discretion, however,
should not be used as a shield to avoid formulating standards and apply-

181. See infra notes 182-89 and accompanying text.
182. 454 F.2d 1226 (2d Cir. 1972).
183. Id. at 1228.
184. Id.
185. 320 F. Supp. 1381 (E.D. Pa. 1969).
186. Id. But see American Title Ins. v. Lacelaw Corp., 861 F.2d 224, 226 (9th Cir.

1988) (admissions in a summary judgment motion are judicial admissions).
187. Hub Floral, 454 F.2d at 1228-29.
188. Id. at 1228.
189. Leslie v. Knight Soda Fountain Co., 55 F.2d 224, 225 (2d Cir. 1932) (binding

court to appellant's evaluation in its brief of the item at issue and concluding "we
are entitled to take him at his word"); United States v. Greenberg, 268 F.2d 120, 127-
28 (2d Cir. 1959) (binding defendant to guilty plea entered in course of trial when
defendant was competently and fairly represented by experienced counsel); United
States v. Motion Picture Film, 285 F. Supp. 465 (S.D.N.Y. 1968), rev'd on other
grounds, 404 F.2d 196 (2d Cir. 1968) (reasoning that government statement in brief
that film had "social value" constituted judicial admission in a case where govern-
ment attempting to confiscate pornographic material).
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ing them consistently. Moreover, courts have been able to provide guid-
ance and set forth standards of professionalism when dealing with
counsels' factual statements in pleadings or in open court by establishing
guidelines for the bar and the judiciary to follow.'" The same should be
true for memoranda of law.

A. The Need for Greater Application of the Doctrine

This Article calls for greater application of the judicial admission doc-
trine to statements in memoranda of law, and a reconciling of the analy-
sis to be used when addressing counsels' admissions in these documents.
Greater use of the doctrine would allow for: (1) more guidance to the
bar;, (2) faster resolution of issues within a trial; (3) avoidance of the
appearance of non-judicial motivations being involved when the doctrine
is used;'' and (4) holding attorneys responsible for the consequences of
their actions, not excusing the attorney merely because of reconsidera-
tion of previous positions. Concern about the severity of results arising
from the greater use of judicial admissions is misplaced. Such concern
fails to take into account the reality that the doctrine is often applied,
and many times in situations much more "inadvertent" than memoranda
of law. Perhaps this concern is really addressing whether there should be
a doctrine of judicial admission at all, rather than in which situations it
should be applied. Furthermore, the argument raised in this Article calls
for greater and more consistent use of the doctrine, not the stripping of
a court's power to use its discretion to avoid injustices. Thus, courts
should not continue to use the doctrine indiscriminately without provid-
ing guidance to the bar. Courts should not use their power to decide
whether to apply the doctrine in a manner that usurps the need for well-
delineated standards. The doctrine is well-established, therefore, indis-
criminate use of the doctrine does more harm than a well-recognized and
uniform, albeit stringent, standard. As one writer stated in calling for the
doctrine's greater use:

Unlike unwary parties, attorneys are versed in courtroom procedure and the rules
governing judicial admissions. They should, therefore, be bound by statements
evincing less deliberation and not be permitted to escape preclusion by subse-
quent disclaimers of intent that frequently result from pressure by clients or re-
considered tactics."l

190. See supra notes 75 and 101 and accompanying text.
191. See United States v. McKeon, 738 F.2d 26 (2d Cir. 1984).
192. Note, Judicial Admissions, supra note 44, at 1132.
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B. The Need for Consistency and Standards for Treating Statements
in Memoranda of Law

In evaluating statements made in memoranda of law, courts have been
extremely inconsistent. Some courts hold such statements as judicial
admissions, others hold them as evidentiary admissions, and still others
do not recognize such statements as admissions of any kind.'" With
pleadings, if the statement is made in an unamended or superseded
pleading, courts have consistently held such statements as judicial adins-
sions. With statements made in open court, courts have developed an
analysis which states that if the statement is clear and unequivocal, then
that statement is typically considered a judicial admission.

If ambiguous on the other hand, statements in open court will not
usually bind the attorney and his client. As opposed to pleadings and
statements in open court, there is a lack of logical analysis regarding
statements in memoranda of law. While some courts emphasize that
statements made by counsel in memoranda of law are not pleadings or
part of the record, as mentioned previously, this adds little to the
analysis. The fact remains that statements in memoranda of law are often
more deliberate than the statements made by counsel in open court,
which are treated as judicial admissions. 4 Accordingly, treating
counsels' statements similarly would be more logical.

While it may seem harsh to, in effect, punish clients for counsel's mis-
takes in legal briefs, it is logical to do so and is consistent with the ad-
missions doctrine. Courts already treat counsels' statements as admis-
sions in some instances, such as statements in pleadings. Nonetheless
courts may be reluctant to expand the admissions doctrine for fear of
stifling creative and zealous advocacy.'99 While the judiciary may be re-
luctant to interfere with fellow lawyers' tactics, sympathy for the pres-
sures and difficulties of advocacy provides an unpersuasive rationale for
the sporadic and inconsistent application of the admissions doctrine. The
doctrine must be applied uniformly, and the bar must have clear guide-
lines for its use. Moreover, the court as well as counsel will benefit from

193. See supra notes 126-53 and accompanying text; see also In re Southeast Bank-
ing Corp., 855 F.Supp. 353, 357 n.2 (S.D. Fla. 1994); City of Philadelphia v. Public
Employees Ben. Servs. Corp., 842 F. Supp. 827, 830-31 (E.D. Pa. 1994) (refusing to
take judicial notice of statements made in a memorandum when the statements were
off the record and not contained in the pleading).

194. See Loudermill v. Cleveland Board of Educ., 844 F.2d 304, 309 (6th Cir. 1988);
Lockert v. Faulkner, 574 F. Supp. 606, 609 (N.D. Inc. 1983).

195. An argument for leniency when dealing with memoranda of law is that state-
ments in pleadings can be amended. However, statements in open court typically
cannot be retracted and are binding. In addition, there are restrictions on amending
pleadings. See FED. R. Civ. P. 15.
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this clarification. If assertions in legal memoranda constitute judicial
admissions, lawyers will not be tempted to offer the court arguments
that could be construed as admissions. Thus, judicial efficiency will be
enhanced by expanding the doctrine. Generally, Oscanyan196 and
Young,"7 which allow courts to construe clear and unambiguous
statements in briefs as admissions, illustrate the direction the law should
take in this area. However, this Article does not espouse eliminating the
court's discretion to recognize judicial admissions. Courts must retain the
power to reject judicial admissions when doing so furthers justice. This
writer proposes that courts should follow Oscanyan" Jones," and
Young,'s and treat clear and unambiguous statements in memoranda of
law as judicial admissions.

VI. GUIDANCE

To provide a consistent standard for applying the admissions doctrine,
courts must provide the bar with clear guidelines. This article proposes
that courts treat factual statements"1 in legal memoranda similar to
statements in open court. Generally, a casual response to a query by the
court is too uncertain to constitute a judicial admission. 2 Similarly, a

196. 103 U.S. 261 (1880).
197. 5 F.2d 421 (5th Cir. 1925).
198. 103 U.S. 261 (1880).
199. 63 U.S. 155 (1863).
200. 5 F.2d 421 (5th Cir. 1925).
201. New Amsterdam Casualty Co. v. Waller, 323 F.2d 20, 24 (4th Cir. 1963) (to be

a judicial admission, the statement must relate to a factual matter, not legal theory of
the case), cert. denied, 376 U.S. 963 (1964).

202. Howard Indus., Inc. v. Rae Motor Corp., 186 F. Supp. 469, 471 (E.D. Wis.
1960), affd, 293 F.2d 116 (7th Cir. 1961) (a casual response to a query from the
court is not a judicial admission); Rhoades, Inc. v. United Air Lines Inc., 340 F.2d
481, 484 (3d Cir. 1965) (an ambiguous statement in opening remarks is not an admis-
sion); Harrison Constr. Co. v. Ohio Turnpike Conun'n, 316 F.2d 174, 177 (6th Cir.
1963) (portion of opening statement was not an admission because it was "clearly
inconsistent with the [client's] pleadings, evidence and closing argument" and "it oc-
curred to no one at the trial that the remarks in questions constituted an admis-
sion"); Berner v. British Commonwealth Pac. Airlines Ltd., 346 F.2d 532, 542 (2d Cir.
1965) (Even though counsel "virtually conceded that (the] burden of proof ... had
not been met," the statement "did not have sufficient formality or conclusiveness to
be a judicial admission."), cert. denied, 382 U.S. 983 (1966); Sefton v. Valley Dairy
Co., 28 A.2d 313, 314 (Pa. 1942) (an ambiguous statement "made in an unsuccessful
attempt to prevent introduction of additional evidence" does not "rise to the dignity
of an admission or stipulation").
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minor typographic error in a brief would not provide the basis for a judi-
cial admission, particularly if the error contradicts the rest of the docu-
ment.' In addition, if the factual statement in the brief seems inconse-
quential and unrelated to the legal argument, the court may use its dis-
cretion to deny the statement status as an admission.' Thus, a state-
ment would not be a judicial admission when the statement is casual,
inconsistent with the rest of the brief, a minor typographic error, or irrel-
evant to the legal argument.

The general standard for judicial admissions in briefs should be that
facts must be stated clearly and must pertain to a legal conclusion.ss
The clarity of the statement may be determined by the iterations in the
brief." Thus, under the proposal recommended here, repeating a clear,
unambiguous statement that provides the basis for a legal conclusion
requires the court to find that the statement constitutes a judicial admis-
sion.

Attorneys must be more accountable for their assertions. In recent
years society has become more litigious, and the resulting lawsuits have
become more complicated and protracted. Attorneys must be held re-
sponsible for misstatements of fact that keep alive a meritless claim or
defense."? It is unjust to allow an attorney to prevail on a motion that
furthers or defeats an action and then claim different facts at trial.
Courts should hold attorneys and clients to the prescriptions of
Oscanyan, and bind an attorney to his words when he or she makes a
clear and unambiguous factual statement. Further, courts should not dis-
tinguish between statements of record and memoranda of law as this
distinction does not justify treating one as a judicial admission and not
the other. Indeed, Professors Wigmore and Chadbourne argue that:

The doctrine of Judicial Admissions has long had a large future before it, if judges
would but use it adequately. In the first place, the judge could apply it to all in-
formal, as well as formal, admissions by counsel during trial .... It is easy to see
how large a mass of needless skirmishing can thereby be eliminated, how much
time would be saved, and how much confusion of the jury would be avoided. And
this would be attained by the mere application of an existing principle.=

203. Cf. Plastic Container Corp. v. Continental Plastics of Okla., Inc., 607 F.2d 805,
907 (19th Cir. 1979) (statement was "contrary to the argument in [the] brief").

204. See, e.g., United States v. Belculfine, 527 F.2d 941, 944 (1st Cir. 1975) (a bind-
ing admission must not follow from an "involuntary" act and courts must have dis-
cretion to "relieve parties from the consequences of judicial admission" for casual
statements).

205. Oscanyan v. Arms Co., 103 U.S. 261, 263 (1880) (counsel's statement was un-
ambiguous); Best v. District of Columbia, 291 U.S. 411, 415 (1934) (directing a verdict
after opening statement is not proper if statement is ambiguous).

206. See, e.g., Oscanyan, 103 U.S. 261, 264 (counsel "dwelt upon and reiterated the
statement").

207. Fed. R. Civ. P. 11.
208. 9 WIGMORE, supra note 25, § 2597 at 851-52. Statements should be deliberate
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Holding counsel accountable for admissions in memoranda of law
would not be an undue burden on courts. Currently, courts hold counsel
accountable for statements made in documents that are not part of the
record.' Further, the law holds attorneys accountable for their repre-
sentations in other contexts."' For example, courts may discipline an
attorney who files a document that has no basis in law or fact. " '

VII. CONCLUSION

The judicial admission doctrine has been a valuable tool for courts to
ensure a minimum of accountability by counsel. Under this doctrine,
counsel are held to their factual representations and, to some extent,
overzealous advocacy is kept in check. However, the doctrine needs to
be reformed because its parameters are not clearly defined and some
attorneys seek a tactical advantage by misleading the opposing party and
the court in legal briefs. Further, expanding the use of the admissions
doctrine to include statements in memoranda of law would have a posi-
tive impact on the legal profession as a whole. An overburdened judicia-
ry would benefit from broadening the doctrine since this would encour-
age the expeditious resolution of matters before the courts. Most impor-
tantlg, reforming the admissions doctrine would resolve the current in-
consistencies in this area that have perplexed diligent attorneys and
jeopardized the efficiency of the courts.

to be judicial admissions. For instance, statements in letters written to the court
should remain evidentiary admissions. Letters are not part of the record and may be
written hastily and in the heat of a dispute. Further, a succession of attorneys may
be involved in an action, so it may be unfair to hold clients and counsel to the
statements of an attorney who is no longer working on the case. For these reasons,
letters should not be binding admissions.

209. See supra Part I.; qf. FED. R. CiV. P. 11 (providing for sanctions involving
"pleadings, motions, and other papers").
210. See 28 U.S.C. § 1927 (1988 & Supp. V. 1994); FED. R. Civ. P. 11; McCoRMICK,

supra note 14, § 254, at 447-49.
211. 28 U.S.C. § 1927 (1988 & Supp. V. 1994); Roadway Express, Inc. v. Piper, 447

U.S. 752 (1980) (discussing sanctions under § 1927).
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