





1160 FORDHAM INTERNATIONAL LAW JOURNAL [Vol. 33:1101

D. Standard of Proof

Having thus considered the issues raised by the allocation of
the burden of proof 'in provisional release determinations, it
makes sense to turn to the matter of the standard of proof: to
what degree must the requirements of rule 65 be met? The
answer is not apparent from the rule itself, which requires only
that a trial chamber be “satisfied” that an accused will appear for
trial and will not pose a danger to others before ordering
release.?’ In addition, the recently created ICTY Manual on
Developed Practices offers no more enlightenment than the
relevant rule.27?

The prosecution has repeatedly sought the application of a
standard of proof greater than the balance of probabilities (i.e.,
preponderance of the evidence). In so doing it has advanced a
number of arguments, such as that the trial chamber must be
satisfied “that there is no real risk that the accused will fail to
appear for trial,”?’® that Rule 65(B) places a “substantial burden
on the Accused to show that, if he is released, he will appear for
trial and will not pose a danger to any witness, victim or other
person,”?” and that the accused “must do more than simply tip
the balance in his favour.”?? According to the prosecution, “the
special circumstances in which [the] Tribunal operates warrant
the application of a more onerous standard by a Trial Chamber

276. See ICTY Rules, supra 179, R. 65(B); s¢e also UN. Comm’n on Int’l Trade Law,
Report of the Working Group on Arbitration on the Work of Its Thirty-ninth Session (Vienna, 10—
14 November 2003), § 28, UN. Doc. A/CN.9/545 (Dec. 8, 2003) (observing that
satisfaction is “a neutral formulation of the standard of proof”); see also Mclntyre, supra
note 181, at 234, (identifying a clarity issue that extends beyond the relevant standard of
proof: “[t]he exact nature of the burden which is placed upon an accused is unclear . ..
[plresumably . .. Rule 65(B) places a persuasive burden upon the accused in the sense
that the accused not only has the obligation to adduce evidence to meet the
requirements of the rule, but must also discharge a persuasive burden . . ..").

277. See ICTY Manual on Developed Practices, supra note 182, at 65 (confirming only
burden allocation by noting that the criteria for release must be “satisfied” by the
accused).

278. Prosecution’s Appeal Against the Trial Chamber’s Decision to Grant
Provisional Release, § 14, Prosecutor v. Sainovi¢ & Ojdani¢, Case No. IT-99-37-AR65
(July 26, 2002).

279. Confidential Reply of Haradin Bala to Prosecution’s Response to Motion for
Provisional Release, | 4, Prosecutor v. Limaj, Case No. IT-03-66T (July 25, 2003)
(unpublished), quoted in Limaj, Decision on Provisional Release of Haradin Bala, at 4
(Sept. 16, 2003).

280. Prosecution’s Reponse to Applications for Provisional Release, { 27, Sainovic
& Ojdani¢ (June 19, 2002).
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when considering a motion for provisional release.”?! In effect,
the prosecution has frequently asked for the institutional
shortcomings of the tribunal to not only create an accused based
burden of proof, but to render that burden more substantial.

One of the decisions that appears to support the call for a
heightened standard was delivered in the Brdanin case, in which
Trial Chamber II avers that the ICTY’s institutional shortcomings
“place a substantial burden upon any applicant for provisional
release to satisfy the Trial Chamber that he will indeed appear
for trial if released.”?82 This decision was subsequently invoked by
the prosecution in Sainovic and Ojdanié, in support of its
contention that the burden placed upon the accused in release
determinations is a “very substantial” one.?®3 This interpretation
of the Brdanin language is no doubt a plausible one; however, it
was subsequently dispelled by Judge Hunt, who authored the
cited words. According to Hunt, the “substantial burden” noted
in Brdanin bears no legal import; it is “a reference only to the
substantial difficulty [an accused] will have, by reason of the
context within which the Tribunal is forced to operate, in
satisfying a Trial Chamber that more probably than not he will
appear.”28

Somewhat startling, then, is Judge Shahabuddeen’s
response, in a separate opinion in the same case: “It could be
argued that the reference to ... ‘a substantial burden of proof’,
visualised only a test based on the balance of the probabilities,
the gravity of the condition to appear for trial being taken into
account in the workings of that test. But I am not persuaded.”28%
Rejecting Judge Hunt's explanation and maintaining that the
cited Brdanin language “went to the kind of standard of proof by
which that ‘substantial burden of proof’ had to be discharged,”

281. Prosecution’s Appeal Against the Trial Chamber’s Decision to Grant
Provisional Release, { 9, Sainovi¢ & Ojdanic (July 26, 2002).

282. Prosecutor v. Brdanin & Talic, Case No. IT-99-36-PT, Decision on Motion by
Radoslav Brdanin for Provisional Release, § 18 (July 25, 2000).

983, Sainovic & Ojdanié, Decision on Provisional Release, 1 28 (Oct. 30, 2002)
(Hunt, J., dissenting).

284. Id. 1 30 (emphasis added). According to Hunt, “[t]Jhe more serious the matter
asserted, or the more serious the consequences flowing from a particular finding, the
greater the difficulty there will be in satisfying the relevant tribunal that what is asserted
is more probably true than not.” /d. § 29.

285. Sainovic & Ojdanic¢, Decision on Provisional Release, 1 40 (Shahabuddeen, J.,
separate opinion).
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Shahabuddeen sanctions the prosecution’s position and endorses
the use of an intermediate standard.26

This divide leaves the water rather muddied as regards the
applicable standard of proof in release determinations. It appears
that the majority of subsequent decisions that affirmatively
address the issue of the standard of proof endorse Judge Hunt’s
approach, averring that the applicable standard of proof is that
of the Dbalance of probabilities.?” Yet many release
determinations fail to elaborate upon the standard imposed and
others avail themselves of the now ambiguous assertion that the
accused’s burden is a “substantial” one.?® Moreover, several
decisions evidence outright approval of a heightened standard of
proof in provisional release matters, as well as of Judge
Shahabuddeen’s interpretation of the language in Brdanin.?®
Accordingly, this noted disparity as to what the standard is—or
ought to be—provides yet another example of how parties to a
provisional release motion at the ICTY face both unpredictable
and potentially disparate treatment.

Finally, one must also consider the standard of proof
associated with the tacit prosecutorial burden addressed
earlier.2 Despite the fact that it is often difficult to discern the
standard employed in any given case (unless a court expressly
addresses the issue), the substance of at least one tribunal
decision raises concerns regarding the standard of proof
required in matters in which the prosecution has an implied
burden regarding the dangerousness prong. While seeming to

286. Id. 11 40—41.

287. See, e.g., Prosecutor v. Stanidi¢ & Simatovi¢, Case No. IT-03-69-PT, Decision on
Provisional Release, § 37 (May 26, 2008); Prosecutor v. Milosevié¢, Case No. IT-02-54T,
Decision on Assigned Counsel Request for Provisional Release, §{ 10 (Feb. 23, 2006);
Prosecutor v. Peresi¢, Case No. IT-04-81-PT, Decision on Momcilo Peresi¢’s Motion for
Provisional Release, § 5(h) (June 9, 2005); Prosecutor v. Deli¢, Case No. IT-04-83-PT,
Decision on Defence Request for Provisional Release, { 4 (May 6, 2005); Prosecutor v.
Lazarevi¢, Case No. IT-03-70-PT, Decision on Defence Request for Provisional Release, {
5(h) (Apr. 14, 2005).

288. See, e.g., Prosecutor v. Prli¢, Case No. IT-04-74-PT, Order on Provisional
Release of Milivoj Petkovi¢, 1 13 (July 30, 2004).

289. Prosecutor v. Tolimir, Case No. 1T-04-80-PT, Decision Concerning Motion for
Provisional Release of Milan Gvero, { 8 (July 19, 2005); Tolimir, Decision Concerning
Moton for Provisional Release of Radivoje Mileti¢, 4 8 (July 19, 2005); Prosecutor v.
Bogkoski & Tarc¢ulovski, Case No. IT-04-82-PT, Decision Concerning Renewed Motion
for Provisional Release of Johan Tarculovski, 1 9 (Jan. 17, 2007).

290. See supra note 262 and accompanying text.
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maintain the position that dangerousness cannot be established
in abstracto, in deciding the pretrial fate of Lahi Brahimaj, Trial
Chamber II accepted as sufficient virtually unchallengeable (and,
consequently, unverifiable) evidence proffered by the
prosecution.?! In so doing, the trial chamber asserted that the
threshold upon the prosecution as regards the dangerousness
prong “must not be set too high; else, it would never be met.”2%?

This is a troubling conclusion in light of the fact that, as
noted above, to associate an insignificant standard of proof with
this prosecutorial onus is substandard: if the prosecution is
deemed to meet its burden as to the potential dangerousness of
an accused by proffering a negligible amount of “evidence,” this
has the capacity to undermine the utility of the allocation from
the standpoint of procedural fairness. If a trial chamber deems
vague and unsubstantiated prosecutorial assertions as sufficient,
the accused essentially remains in the same untenable position of
establishing the universal proposition of nondangerousness (and,
even more troublingly, may be required to establish the same in
accord with Judge Shahabuddeen’s higher standard).

E. Relevant Factors in Assessing Requests for Release

1. General Considerations

Having thus covered the matters of burden allocation and
standards of proof, it makes sense to highlight those issues that
may play a role in a chamber’s determination as to whether these
requirements are satisified. As Rule 65 is silent regarding the
factors that may be considered in granting or denying release,
one must look to the jurisprudence of the tribunal to isolate
some of the factors that may be relevant to a provisional release
determination. In this regard, a non-exhaustive list composed by
the Appeals Chamber in Sainovic & Ojdanié in 2002 is quite
useful.??> Among the factors noted therein are: the seriousness of

291. The evidence at issue involved assertions of intimidation by two anonymous
witnesses and a third allegation of interference contained in a sealed UNMIK file to
which the accused was denied access. See Prosecutor v. Haradinaj, Case No. IT-04-84-PT,
Further Decision on Brahimaj’s Motion (May 3, 2006).

292. Id. 1 39 (concluding that “[t]his is particularly true in an environment which
is hostile to witnesses who are willing to give evidence in criminal proceedings.”).

293. Prosecutor v. Sainovi¢ & Ojdanié, Case No. IT-99-37-AR65, Decision on
Provisional Release (Oct. 30, 2002).
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the criminal offense, the likelihood of a long prison term if
convicted, the circumstances of surrender, the degree of
cooperation given by the authorities of the state to which the
accused seeks to be released, guarantees offered by the
authorities of that state in relation to ensuring the presence of
the accused for trial and the observance of the conditions set by a
trial chamber, the senior position of the accused, the existence of
national legislation facilitating cooperation with the tribunal, the
degree to which the accused has cooperated with the
prosecution, and any suggestion that the accused has interfered
with justice since the confirmation of the indictment against
him.2%4

Despite the fact that the opinion seemingly limits its
observations to the case then at issue,?® subsequent appellate
jurisprudence appears to indicate otherwise?® and some
subsequent decisions reflect this sentiment as well.%7 As such,
one cannot underestimate its precedential value for subsequent
release determinations at the ICTY. Importantly, however, the list
is not comprehensive and, of course, some of the items
mentioned are more noteworthy than others. For example, while
it is reasonable for the severity of the crimes charged and the
consequent potential penalties to play a role in pretrial release
decision making, given the limited subject matter jurisdiction of
the tribunal, such inquiries will often yield similar results and
therefore likely admit of an answer before the question is even
posed. Among those factors that remain, however, an undeniably
potent issue is that of state guarantees.

294. Id. | 6.

295. Id. (noting that a reasonable trial chamber would have been expected to
consider the above enumerated factors “[i]n relation to the present application for
provisional release.” (emphasis added)).

296. See, e.g., Sainovic & Ojdanicé, Decision Refusing Ojdani¢ Leave to Appeal, at 4
(June 27, 2003) (noting that “in its Decision on Provisional Release, the Appeals
Chamber has laid down a non-exhaustive list of factors which a Trial Chamber must take
into account before granting provisional release.”).

297. See, e.g., Prosecutor v. BoSkoski & Tartulovski, Case No. IT-04-82-PT, Decision
on Johan Tarc¢ulovski‘s Motion for Provisional Release, § 13 (July 18, 2005); Prosecutor
v. Perisi¢, Case No. IT-04-81-PT, Decision on Mom¢ilo Peri$i¢’'s Motion for Provisional
Release, at 2-3 (June 9, 2005).
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2. State/Entity Guarantees

Notwithstanding tribunal claims to the contrary,?® it has
thus far been established that certain aspects of pretrial release at
the ICTY, in particular, that detention is the rule and the accused
bears the burden of proof as regards release, do not legitimately
correspond with the tribunal’s so-called institutional
shortcomings. By contrast, the relevance of state guarantees to
release determinations genuinely addresses the ICTY’s lack of a
police force, as the use of state guarantees create to the ability to
monitor the accused while on release and to arrest him, if
necessary.?® It follows, then, that an accused request that the
state in which he intends to reside during his release provide
assurances as to his return to the tribunal.30

Although Rule 65 does not explicitly reference state
guarantees, such assurances are extremely valuable. In fact,
although tribunal case law has consistently maintained that a
state guarantee is not a mandatory precondition for obtaining
release 3% this contention does not seem to stand up to scrutiny.

298. See supra note 148 and accompanying text.

299. Indeed, ICTY former President Meron acknowledges that release “has been
granted increasingly often as better government cooperation has made it possible to
trust states’ guarantees to rearrest the accused.” Thoedor Meron, Anatomy of an
International Criminal Tribunal: Hudson Lecture, 100 AM. SOC’Y OF INT'L L. PROC. 279, 284
(2006) (implying that it is the inability of ICTR indictees to obtain guarantees that has
stalled provisional release motions at the ICTR).

300. Here, the ICTY arguably finds itself in a different position from that of the
ICG, as states parties to the ICC are obliged to “cooperate fully with the Court.” Rome
Statute of the International Criminal Court art. 86, July 17, 1998, 2187 U.N.T.S. 90; see
also Prosecutor v. Bemba, Case No. ICC-01/05-01/08, Decision on the Interim Release of
Jean-Pierre Bemba Gombo, 11 85-87 (Aug. 14, 2009) (implying that the ICC may call
upon unwilling states to implement its interim release decisions pursuant to their treaty
obligations). But see Bemba, Case No. ICC01/05-01/08 OA2, Judgment on the Appeal of
the Prosecutor, 1 107 (Dec. 2, 2009) (maintaining that the ICC “is dependent on State
cooperation in relation to accepting a person who has been conditionally released as
well as ensuring that the conditions imposed by the Court are enforced. Without such
cooperation, any decision of the Court granting conditional release would be
ineffective™).

301. See Sainovi¢ & Ojdanié, Decision on Provisional Release, § 57 (Oct. 30, 2002)
(Hunt, J., dissenting) (“The Appeals Chamber has made it clear that, although the
production of a guarantee from the relevant governmental body is advisable, it is not a
prerequisite for provisional release.” (citing Blagojevi¢, Decision on Application by
Dragan Joki¢ for Provisional Release, at 2-3 (Mar. 28, 2002)); see also Prosecutor v.
Tolimir, Case No. IT-04-80-AR65.1, Decision on Interlocutory Appeal Against Trial
Chamber’s Decisions Granting Provisional Release, 1 9 (Oct. 19, 2005) (averring that
Rule 65 “places no obligation upon an accused applying for provisional release to
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As per appellate jurisprudence, the absence of a state guarantee
“weighs heavily” against an accused seeking release.3? Moreover,
as yet, not one accused has obtained release in the absence of
such a guarantee.’®? This aligns with the U.N. Secretary-General’s
October 2000 report to the General Assembly which states “in
those cases in which no guarantee is given by the relevant state, a
release will not be granted.”?* In this respect, the jurisprudence
of the ICTR appears more honest than its Yugoslav counterpart,
in that it acknowledges that “[t]he Defence must provide at least
prima facie evidence that the country in question agrees or
would agree to accept the Accused on its territory, and that the
country will guarantee the Accused’s return to the Tribunal at
such times as the Chamber may order.”30

The jurisprudence of the Yugoslav Tribunal makes clear that
each provisional release application must be assessed individually
and on its own facts.3% As a result, a state’s general level of

provide guarantees from a State as a prerequisite to obtaining provisional release”
(citations omitted)).

302. Boskoski & Taréulouski, Case No. IT-04-82-AR65.2, Decision on Ljube
Boskoski’s Interlocutory Appeal on Provisional Release, { 23 (Sept. 28, 2005)
(maintaining, however, that “a lack of governmental guarantees does not alone bar
provisional release”).

308. See, e.g., McIntyre, supra note 181, at 225 (noting that, as of 2003, the ICTY
required every released accused to secure a state guarantee despite the fact that “it is not
a prerequisite to the grant of provisional release.”); see also, Clemens A. Muller, The Law
of Interim Release in the Jurisprudence of the International Criminal Tribunals, 8 INT'L CRIM. L.
REV. 589, 605 (2008) (observing that “[g]uarantees given by governments or authorities
are essential in determining if the accused will appear for trial”). It is nothing short of
ironic, then, that the tribunal’s hollow mantra—that a guarantee is not a prerequisite for
release—is cited in the recent ICC Bemba decision in support of the single judge’s
conclusion that release should be granted despite the absence of such a guarantee.
Bemba, 9 88.

304. Summary of Followup Action Taken to Implement Relevant
Recommendations of the Internal and External Oversight Bodies and the Advisory
Committee on Administrative and Budgetary Questions, The Secretary-General, Report of
the Secretary General on the Financing of the ICTY, Annex VII, at 82, U.N. Doc. A/55/517
(Oct. 24, 2000).

305. Prosecutor v. Rukundo, Case No. ICTR-2001-70-I, Decision on Defence
Motion to Fix a Date for the Commencement of the Trial of Father Emmanuel Rukundo
or, in the Alternative, to Request His Provisional Release, 22 (Aug. 18, 2003). This
requirement is likely the key factor the ICTR’s failure to have ever granted a request for
provisional release.

306. See, e.g., Prosecutor v. Brdanin & Tali¢, Case No. IT-99-36-T, Decision on the
Motion for Provisional Release of the Accused Momir Tali¢ (Sept. 20, 2002) (noting that
Rule 65 “cannot be applied in abstracto, but must be applied with regard to the factual
basis of the particular case”).
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cooperation with the tribunal should not be referenced as a
separate finding in an application;*” rather, the relevant issue is
the merit of the guarantee vis-a-vis the relevant accused.?0®
Undoubtedly, this is an approach that works to the advantage of
an accused in possession of a guarantee from a state or entity that
does not have a strong record with the tribunal. Of course, an
accused in possession of a guarantee from an unpopular state or
entity may well still face an uphill battle.

Guarantees rendered by nonstate entities equally merit
consideration in provisional release determinations. The
Tribunal has accepted guarantees from the U.N. Interim
Administration Mission in Kosovo?® and, more controversially,
from the nonstate entity of Republika Srpska. Acceptance of
guarantees from the latter was the result of a tug of war between
Trial Chamber II and the appeals chamber, the former refusing
to factor in a guarantee rendered by Republika Srpska in a
release  determination??® despite appellate jurisprudence
dictating otherwise. Later, in direct contravention of a decision
directing the lower court to consider the proffered guarantee,
the trial chamber refused to relent.?!! Consequently, when faced
with the issue for a second time, the appeals chamber decided
the matter on its own.3!2

307. See Prosecutor v. Blagojevi¢, Case Nos. IT-02-60-AR65 & IT-02-60-AR65.2,
Decision on Provisional Release of Vidoje Blagojevi¢ and Dragan Obrenovi¢, { 12 (Oct.
3,2002) (Hunt, J., separate opinion).

308. See Blagojevic, Case No. IT-02-60-AR65.4, Decision on Provisional Release
Application of Blagojevi¢, { 16 (Feb. 17, 2003); Prosecutor v. Mrksi¢, Case No. IT-95-
13/1-AR65, Decision on Appeal Against Refusal to Grant Provisional Release, § 11 (Oct.
8, 2002).

309. See Gaynor, supra note 110, at 187.

310. Blagojevié, Case No. IT-02-60-PT, Decision on Dragan Obrenovi¢’s Application
for Provisional Release, § 2 (Nov. 19, 2002) (noting that the original decision to deny
release “was independent of the guarantees provided by the authorities which gave
them™).

311. Blagojevic, Case Nos. IT-02-60-AR65 & IT-02-60-AR65.2, Decision on Provisional
Release of Vidoje Blagojevi¢ and Dragan Obrenovi¢, (Oct. 3, 2002) (Shahabuddeen, J.,
declaration).

312. Blagojevié, Decision on Provisional Release Application of Blagojevi¢, § 14.
Although the relevant accused persons were unsuccessful, the same appellate panel
granted the short-term release of another accused who proffered guarantees provided
by Republika Srpska. See Prosecutor v. Krnojelac, Case No. IT-97-25-A, Decision on
Application for Provisional Release (Dec. 12, 2002). Notably, however, the motion by the
accused was not opposed by the prosecution. /d.
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F.  Return of the Dangerousness Prong: Problems in Addition to
Burden Allocation

As already noted, Rule 65(B) requires that a trial chamber
be satisfied that the accused will not pose a danger to any victim,
witness, or other person upon release. Up to this point, the
“dangerousness prong” has been established to be problematic
with regard to both burden allocation and the standard of proof.
However, these areas do not represent the whole of the
difficulties associated with the provision. As will be shown, the
dangerousness prong also unacceptably permits detention on the
basis of an untried indictment®® and the broadness of the
dangerousness provision compounds the proof problems of the
accused beyond that of establishing a universal proposition. As
Tribe observes, it is possible to live one’s life in a manner likely to
assure never to be found guilty of a crime beyond a reasonable
doubt, yet the same cannot be said for the lesser standard of
proof required to secure an indictment, nor the ability to ensure
that one will never be deemed to pose a danger to any person.?!4

Equally, when considering the dangerousness prong, it
makes sense to recall the presumption of innocence. As noted
earlier, in order for pretrial detention to comply with the
presumption, the reason for detention must relate to the
integrity of the trial process.?’> Bearing this factor in mind,
difficulties with the dangerousness prong immediately come to
light. The provision is overly broad and by no means constrained
so as to ensure solely the reliability of the judicial process®® a
fact that is indicated by the absence of any relevant language of
limitation and established beyond a doubt by its inclusion of the
language “or other person.”

313. Cf. United States v. Salerno, 481 U.S. 739, 768 (1987) (Stevens, ]., dissenting)
(“It is clear to me that a pending indictment may not be given any weight in evaluating
an individual’s risk to the community or the need for immediate detention.”).

314. Tribe, supra note 80, at 405-06.

315. See supraPart 1.B.2.

316. ICTY Rules, supra 179, R.65(B). As is illustrated infra Part 111.G.2, this problem
extends beyond the dangerousness prong in Rule 65(B), as certain trial chambers have
asserted that their discretionary authority enables them to detain an accused if required
by the public interest.



2010] PRETRIAL RELEASE AT THE ICTY 1169

In addition, the sheer punitive aspect of this type of
detention3!? affronts the presumption of innocence®?® and, by
enabling the detention of an individual based upon his potential
to pose a danger to others, the provision is as arbitrary as it is
unfair. While individuals who stand accused may be more likely,
on the whole to commit a future crime, “there are persons not
charged with any crime who give every indication of being at least
as dangerous as anyone awaiting trial on a pending charge.”%1°

Furthermore, when viewed in the light of a subsequent
acquittal, the dangerousness prong again proves both in violation
of the presumption of innocence and inconsistent in its
application.3® Once cleared of the underlying charges, a
“dangerous” accused will be released into the community32!

317. United States ex rel. Martin v. Strasburg, 513 F. Supp. 691, 716 (S.D.N.Y. 1981)
aff'd sub nom. Martin v. Strasburg, 689 F. 2d 365 (2d Cir. 1982), rev’d sub nom. Schall v.
Martin, 467 U.S. 253 (1984).

If incarceration ... were based exclusively on a founded suspicion that [an

individual] had committed crimes, no one would doubt that this constituted

punishment. To hold that it is not ‘punishment’ when based on a vague
suspicion the [individual] may commit further crimes would render the due
process clause in inverse proportion to the arbitrariness of governmental
decision-making.

Id.

318. See, e.g., Marc Miller & Martin Guggenheim, Pretrial Detention and Punishment,
75 MINN. L. REV. 335, 373 (1990) (concluding that, under such circumstances, a court’s
finding that an accused will commit crimes in the future “is equivalent to guilt after
trial—that the individual possesses the requisite mens rea to justify being jailed”).

319. Tribe, supra note 80, at 405.

320. This is again an area where domestic practice by no means represents best
practice. As is reflected by the Salerno dissents noted supra, the United States Bail
Reform Act also allows for the detention of a “dangerous” accused. See, e.g., United
States v. Salerno, 481 U.S. 739, 768 (1987) (Stevens, ]., dissenting). Similarly, the
amendment of the Irish Constitution, supra note 16, paved the way for that country to
refuse bail when it is “reasonably considered necessary to prevent the commission of a
serious offence by” an accused. See Bail Act, 1997, §2(1) (Act. No. 16/1997) (Ir.)
available at http://www.irishstatutebook.ie/1997/en/act/pub/0016/
sec0002.html#zzal16y1997s2. The relevant amendment to the constitution required a
public referendum in which it garnered the approval of 74.83% of voters, see Ireland
Index, History and News, available at http:/ /www.oefre.unibe.ch/law/icl/ei__indx.html
(last visited Apr. 30, 2010), a result that provides credence to the theory that the present
trend is for members of voting communities to endorse the erosion of civil liberties in
favor of provisions that enhance their “security.” See Ireland Index, History and News,
http://www.oefre.unibe.ch/law/icl/ei__indx.html (last visited Apr. 30, 2010).

321. Justice Marshall concludes that this is the case in the United States, where the
detention provision requires the government to establish dangerousness by clear and
convincing evidence, as this fails to meet the reasonable doubt threshold required to
imprison an individual for a crime. Salerno, 481 U.S. at 756 n. 1, 765-64 (1987)
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despite the fact that his dangerousness may have had nothing to
do with the integrity of the criminal process in the case at hand
and, therefore, he may be as likely to endanger others at the
moment as before acquittal. Indeed, only those bases used to
establish the necessity of pretrial detention that relate to the
integrity of the pending case cease to exist upon acquittal.3??
Moreover, the release of the accused highlights the fact that,
impermissibly, it was the underlying charge(s), to which the
presumption of innocence never ceased to apply, which enabled
the pretrial detention. Stated succinctly, “[t]he conclusion is
inescapable that the indictment has been turned into evidence, if
not that the defendant is guilty of the crime charged, then that,
left to his own devices, he will soon be guilty of something
else.”323

G. Rule 65: Breadth and Vagueness Problems

The breadth problems associated with rule 65(B) are,
unfortunately, not limited to the dangerousness prong, but also
arise in conjunction with the trial chamber’s discretionary power
in provisional release matters. ICTY jurisprudence provides that a
chamber has the power to deny a motion for provisional release
despite the fact that an accused has proved that he will reappear
for trial and will not pose a danger to any person if released.??* A
plain reading of Rule 65(B) reveals that this discretionary power
may not equally be used to grant release when a trial chamber is
not satisfied that the accused will appear for trial and/or that he
will not pose a danger to any person if released—and this is

(Marshall, J., dissenting). This argument is even stronger at the tribunal where, as
discussed supra, the accused ostensibly bears the burden of disproving his dangerousness
and, even in cases where the prosecution seems to carry the affirmative burden, the
standard of proof may be minimal.

322. Tribe, supra note 80, at 406.

323. Salerno, 481 U.S. at 764 (Marshall, J., dissenting).

324. Trial Chamber II quibbles with this assertion. It maintains that “if a Trial
Chamber is satisfied regarding [the] two preconditons, the Chamber must then
determine whether it should exercise its discretion to order release.” Prosecutor v.
Tolimir, Case No. IT-04-80-PT, Decision Concerning Motion for Provisional Release of
Milan Gvero, { 8 (July 19, 2005) (emphasis added). A contrary view, and an argument
for a shared or shifting burden, has been advanced by Judge Hunt. Prosecutor v.
Sainovi¢ & Ojdanic¢, Case No. IT-99-37-AR65, Decision on Provisional Release, § 80 (Oct.
30, 2002) (Hunt, J., dissenting) (averring that, once an accused has established that he
will appear for trial and will not be a danger to others while on release, release ought to
be granted, unless the prosecution persuades the chamber against it).
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confirmed in ICTY case law.?? Yet there is no statutory guidance
as to the application of the discretionary power in denying
release when the express requirements have been met.3? Thus,
the state of affairs is such that the deciding trial chamber is not
perceptively restrained in rejecting a motion for release.’?” In
short, an accused may carry his burden, yet remain in detention
due to factors that are both unarticulated and limitless. As such,
it is submitted that, insofar as it confers this discretionary power
upon the trial chamber, Rule 65 is impermissibly vague.

1. Dangerousness Prong

Admittedly, if one were to apply the “void for vagueness”
doctrine familiar in U.S. jurisprudence, one might anticipate
certain difficulties, as historically the doctrine in the United
States has turned on whether a law provides adequate notice as to
the type of conduct it prohibits (akin to nulla poena sine lege) 328

325. Prosecutor v. Ademi, Case No. IT-01-46-PT, Order on Motion for Provisional
Release, T 21 (Feb. 20, 2002) (“If the Trial Chamber is not convinced that the accused
will both appear for trial and not pose a risk to any victim, witness or other person, a
request for provisional release must be denied.” (emphasis added)).

326. Trial Chamber I has attempted to shed some light on this issue, noting that:

[Tlhe express requirements within Rule 65(B) should not be construed as

intending to exhaustively list the reasons why release should be refused in a

given case. There may be evidence of obstructive behaviour other than

absconding or interfering with witnesses, which a Trial Chamber finds
necessary to take into account. For example: the destruction of documentary
evidence; the effacement of traces of alleged crimes; and potential conspiracy

with co-accused who are at large. In addition, factors such as the proximity of a

prospective judgement date or start of the trial may weigh against a decision to

release. The public interest may also require the detention of the accused
under certain circumstances, if there are serious reasons to believe that he or

she would commit further serious offences.
1d. | 22. Of course, the last issue noted rejects the broad and positive application of the
presumption of innocence called for herein and arguably sanctions preventative
detention. See supra Part 1.B.2.

327. In this regard, it is worthwhile to recall Nowak’s admonition, noted at the
outset of this Article: in order to guard against arbitrary and unjust detention, relevant
legislation must “define precisely the cases in which deprivation of liberty is permissible.”
NOWAK, supra note 27, at 211-12 (emphasis added).

328. See David W. Gartenstein & Joseph F. Weingartz, RICO’s “Pattern” Requirement:
Void for Vagueness?, 90 COLUM. L. REV. 489, 50405 (1990). A domestic analogy is
necessary here, as “an international void for vagueness doctrine has never been fully
articulated.” Matthew C. Porterfield, An International Common Law of Investor Rights?, 27
U. PA. J. INT'L ECON. L. 79, 99 (2006). This absence in international law is perhaps best
attributed to the nascent aspect of international criminal proceedings. The vagueness
doctrine, while not limited to criminal prohibitions and sanctions, “has shown greater
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In fact, in addressing a challenge to the “dangerousness”
component in the U.S. Bail Reform Act based upon this ground,
the district court in the Payden case rejected the claim, averring
that the bail statute does not prohibit conduct, and asserted that
“rather it establishes a framework for a judge to detain an
individual based on a prediction of possible future conduct.”3?
Yet, with regard to the dangerousness claim, there is merit to the
argument that both the U.S. act and the ICTY RPE “fail[] to give
notice of the conduct which will lead to pre-trial detention.”3%
Moreover, one must again consider the burden of proof
problems earlier associated with universal propositions in light of
the fact that “[t]he core of procedural due process is the
adequacy of the hearing provided before a deprivation of liberty
... occurs.”31

Further still, it appears that the Payden court fatally
overlooked the evolution of the vagueness doctrine. Over time,
the notice requirement has inherited a twin element, as the
prevention of arbitrary and discriminatory enforcement of law
has become “an independent wing” of the doctrine.?3 In fact, it
is this latter component that has been dubbed the “most
persuasive justification for vagueness review generally.”33 Thus,
as is illustrated in Canadian jurisprudence, a vagueness attack
may be structured in one of these two ways.?3¢

2. Tribunal’s Discretionary Power

In fact, the Canadian Supreme Court somewhat recently
entertained a legality challenge to a bail provision in the
country’s criminal code on the basis that its language facilitated

solicitude for the protection of the individual who faces criminal penalties.” Gartenstein
& Weingartz, supra, at 509.

329. United States v. Payden, 598 F. Supp. 1388, 1396 (S.D.N.Y 1984).

330. Id. at 1395 (citing the defendant’s claim).

331. Aime v. Commonwealth, 611 N.E. 2d 204, 214 (Mass. 1993).

332. Gartenstein & Weingartz, supra note 328, at 513-16 (noting that this
component has come to be known as the “primary goal” of the doctrine).

333. John Calvin Jeffries, Jr., Legality, Vagueness and the Construction of Penal Statutes,
71 VA. L. REV. 189, 218 (1985).

334. A claim of vagueness may be waged pursuant to the Canadian Charter under
either section 1 (nulla poena sine lege) or section 7 (the dictate of fundamental justice
that laws may not be too vague). See, e.g., Canada v. Nova Scotia Pharm. Soc’y, [1992] 2
S.C.R. 606 (Can.).
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arbitrary detention. The wording at issue in R. v. HalP%* enabled
judicial officials to deny bail “on any just cause being shown and,
without limiting the generality of the foregoing, where the
detention is necessary to maintain confidence in the
administration of justice....”3%  While upholding the
“administration of justice” language, the majority decision
rejected the preceding phrase of “any just cause” declaring that
“it is a fundamental principle of justice that an individual cannot
be detained by virtue of a vague legal provision.”%¥7 As noted by
the dissenting members of the court, in finding the provision
offensive in its entirety, “sweeping discretion to abrogate the
liberty of the accused” is unjustifiable.? In addition, the dissent
convincingly highlights the need for applying the vagueness
doctrine to the judiciary, noting: “A standardless sweep does not
become more acceptable simply because it results from the
whims of judges and justices of the peace rather than the whims
of law enforcement officials. Cloaking whims in judicial robes is
not sufficient to satisfy the principles of fundamental justice.”3%

Considering these conclusions alongside the unfettered
discretion that the ICTY judiciary has granted itself in matters of
provisional release thus creates a worrisome picture indeed. In
this respect, the judges have truly made themselves the
unrestrained masters of an accused person’s destiny by “failing to
give direction as to how to exercise [their] discretion, so that this
exercise may be controlled.”?® Furthermore, in the absence of
an articulated and intelligible standard, the tribunal’s “adversary
system . . . [may] suffer[] because its vitality depends on effective
challenge.”3

One final matter merits mention before concluding this
discussion of the discretionary release powers of the tribunal.

335. [2002] 3 S.C.R. 309, 2002 SCC 64, [96] (Can.).

336. Canada Criminal Code, R.S.C., 1985, ch. C 46, §515 (10)(c) (1985) (amended
2003). The two preceding subsections provide for detention when necessary to secure
presence at trial and where necessary for the protection or safety of the public,
respectively. Id. § 515 (10) (a)~(b).

337. Hall, 2002 SCC 64, [12].

338. Id. [51].

339. Id. [73)] (lacobucgi, ]., dissenting) (citing R. v. Morales, {1992] 3 S.C.R. 711,
729 (Can.)).

340. R. v. Nova Scotia Pharm. Soc’y, [1992] 2 S.C.R. 606, 641.

341. Hall, 2002 SCC 64, {59] (quoting H.L. PACKER, THE LIMITS OF THE CRIMINAL
SANCTION 214-15 (1968)).
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Similar to the express requirements in Rule 65(B), the Canadian
Criminal Code provides, in addition to the litigated section, that
an accused may be detained where necessary to secure his
presence at trial and, alternatively, for the protection or safety of
the public.3¥2 Accordingly, the dissent in R. v. Hall fairly
questions whether any acceptable, additional purpose could be
served by reserving a catch-all discretionary power.3* In assessing
the matter, the dissent rightly concludes that providing for
detention in matters in which there is no risk of flight and in
which there is no safety threat would actually serve to undermine
confidence in the administration of justice.3* As a consequence,
the power is ripe for misuse and is likely intended to detain an
accused solely in satisfaction of the will of the public.?4

To be fair, the Canadian provision is slightly more
descriptive than Rule 65(B), in that its protection of the public
clause relates to those acts by an accused that may constitute an
interference with the administration of justice.® In this regard,
the tribunal’s rule is lacking. Accordingly, the concerns raised by
the Hall minority with regard to discretionary power ring equally
true at the ICTY. As such, the retention of the unbridled
discretionary power at the tribunal creates the possibility that
impermissible considerations make affect release determinations.

CONCLUSION

The concept of provisional release involves a complex array
of interrelated issues. Involved in the mix are liberty interests,
which give rise to the exceptional nature of detention, the
prohibition of arbitrary detention, and the right to be presumed
innocent. As the latter concept has evolved, it has expanded
beyond a rule of evidence that dictates the burden of proof in
criminal trials, and is now predominantly viewed as a necessary
element at each stage of the criminal process. Thus, the
presumption has garnered a role at center stage, as the raison
d’étre of pretrial release®®’ and, in conjunction with the right to

342. Canada Criminal Code § 515 (10) (a)—(b).

343. Hall, 2002 SCC 64, [96] (Iacobucci, J., dissenting).
344. Id. [101].

345. Seeid. [106].

346. See Canada Criminal Code § 515 (10) (b).

347. See supra note 64 and accompanying text.
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liberty, dictates that instances of pretrial detention ought to be
limited to those factors relevant to the pretrial process.

Accordingly, the right to liberty is indeed subject to
limitation. However, in such instances, the necessary safeguard to
which an accused is entitled is the opportunity for effective
judicial review of detention. This element ensures the integrity of
the criminal process and appropriate respect for the liberty
interests of the accused. As a result, despite the severity of the
crimes under the ICTY’s jurisdiction, an absolute ban on the
right to release for those who stand accused before it would not
have complied with its responsibility to either the accused or the
world at large. This is a pivotal issue: had it not been incumbent
upon the tribunal to ensure effective judicial supervision of the
deprivations of liberty it authorized, it would not be possible to
be critical of the release system that was ultimately adopted other
than by considering its limitations as effective precedent. While
the tribunal continues to take small steps toward bringing its
provisional release scheme closer in line with international
human rights norms, its progress is inconsistent and suffers from
a lack of candor, severely hampering the value of tribunal
precedent.

The tribunal’s allocation of the burden of proof is one of its
primary shortcomings. Inefficiency concerns aside, it is the
fundamental right of every human being to be free from
arbitrary detention, and a system that requires an accused to
prove that his detention is arbitrary, rather than require the
detaining authority to establish the reasonableness and necessity
of limiting the right to liberty is a backwards one indeed.
Moreover, the very basis of the rules governing burden
allocation, that assignment be fair in a given situation, is
offended by the tribunal’s requirement that an accused establish
the universal (and future) proposition of non-dangerousness.

Importantly, the tribunal’s approach in this or in others
areas that represent incompatibility with international human
rights norms is not elevated by the fact that it is reflected in the
practice of some states. As a U.N. entity, the ICTY ought to be
stemming the tide of the erosion of civil liberties, not creating
precedent unworthy of imitation by descending into a
netherworld where such rights may be sidelined in order to curry
favor with external entities. Indeed, the fact that tribunal’s
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approach has given rise to the argument at the ECCC that a
Cambodian  procedural = rule—which  comports  with
internationally accepted standards with regard to its view of
detention—should possibly give way to ICTY practice, creates a
very troubling picture.

Additional problems are bound to arise with regard to
precedent and burden allocation. While, positively, the tribunal
appears to have recognized the unfairness of an accused-based
burden as to future dangerousness, its refusal to affirmatively
acknowledge this fact encourages disparate treatment of its
accused and is wholly unhelpful in terms of guidance to future
courts. What is the value of reams of case-lJaw maintaining an
entirely accused-based burden of proof when, in fact, tribunal
practice reveals a sometimes tacit prosecutorial burden in release
matters?

In addition, the tribunal’s rationale for its assignment of the
burden of proof is at best misguided and at worst disingenuous.
In fact, the only aspect of the tribunal’s provisional release
practice that actually addresses its institutional shortcomings is its
requirement of state/entity guarantees. To assert otherwise is
simply illogical, leaving one to wonder whether the assignment of
the burden actually turns on the fact that an accused-based
allocation of proof makes life easier for the prosecution or,
alternatively, makes release that much more difficult for an
accused to obtain.

Equally problematic are the overly broad dangerousness
prong and the unfettered discretion retained by the tribunal to
reject release applications. In a certain respect, each undermines
the ability of an accused to determine his fate and to avoid the
punishment of detention. Further problems abound, such as
arbitrary and unfair determinations to detain and a lack of
respect for the presumption of innocence. Moreover, the
tribunal’s discretionary power ought to be void for vagueness; it
leaves the judiciary able to act without direction and fails to focus
the release inquiry by providing an intelligible standard to which
both the accused and the prosecution may respond. Finally, it
again leaves members of a trial chamber free to entertain notions
that ought not to be part of the judicial inquiry.

Ultimately, tribunal practice and its precedential value
would be enhanced by requiring a level of certainty in its
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procedure such that parties could adequately prepare for and
argue motions. Similarly, there is a need to establish uniformity
as to issues in dispute, in order to ensure that like cases are
indeed treated alike and that there is meaning and substance to
the language that appears in tribunal decisions. Finally, and of
distinct significance, as accused persons bear the brunt of the
tribunal’s lack of resources insofar as provisional release
determinations are concerned, the judiciary ought to ensure that
any steps departing from international norms are directly,
genuinely, and clearly attributable to the context in which the
tribunal operates.



