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(albeit a play on the monarchical struggles of 1400s England) of a
movie about a heterosexual couple in the midst of a bitter divorce.®
What does it say about us, culturally, when we quickly describe a
disaster such as September 11 as-an “act of war”?

Some commentators have recognized that, notwithstanding the
banality of the language of war, the term is still powerfully suggestive,
and advocated restraint. In an editorial piece for the New Yorker
magazine shortly after September 11, Hendrik Hertzberg wrote:

With growing ferocity, officials from the president on down have
described the bloody deeds as acts of war. But, unless a foreign
government turns out to have directed the operation (or, at least,
to have known and approved its scope in detail and in advance),
that is a category mistake. The metaphor of war—and it is more
metaphor than description—ascribes to the perpetrators a dignity
they do not merit, a status they cannot claim, and a strength they
do not possess. Worse, it points toward a set of responses that
could prove futile or counterproductive. Though the death and
destruction these acts caused were on the scale of war, the acts
themselves were acts of terrorism, albeit on a wholly
unprecedented level.®

Hertzberg’s acclamation of the metaphorical nature of the language
of war requires that the acts in question be defined by an alternative
paradigm. 1 have discussed above the difficulty presented to the

Douglas, dir. Danny DeVito. Based on the novel by Warren Adler (Stonchouse Press 2001)
(1981).

60. But the pervasive use of the term “war” may also reflect the common threads linking the
diverse forms of violence within society; see, e.g., ROBIN MORGAN, THE DEMON LOVER: THE
ROOTS OF TERRORISM xvii (Washington Square Press 2001) (1989), in her discussion of the roots
of terrorism (emphasis in original):

As I write this, the U.S. population is living in fear. Airplanes. Tall buildings. Anthrax.
Smallpox rumors. Other populations know fear, of course. Terror is the norm for entire
peoples trying to survive in acute poverty; or under military, theocratic, or totalitarian rule;
or in refugee or displacement circumstances. But this is new for the U.S. The populace is
exhibiting post-traumatic stress syndrome. People are sleeping badly; they have nightmares,
appetite loss, or irrational hungers; they experience sudden flashbacks, burst into tears for no
immediate reason, sink into depression, can’t seem to enjoy living, and—despite
reassurances from authorities—keep obsessing about violence. Yet such symptoms aren’t
new to everyone in the U.S. These are exact descriptions of the rape survivor’s condition,
the battery survivor’s reality; the abused child’s experience. A terrified man isn’t as much a
cultural fixture as a terrified woman or cowering child for a reason: the latter arc familiar
images. The spectrum of violence and terror ranges all the way from the fist in the face to
the nuclear bomb. It is the same spectrum, differing in degree but not in kind. We can no
longer afford to ignore it, dismiss it, or deal with it piecemeal.

61. Hendrik Hertzberg, Comment: Tuesday, and Afier, THE NEW YORKER, Sept. 24, 2001, at
27.
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observer, at least for legal purposes, of defining the acts no further than
as “terrorist.” It is true that we could define the acts alternatively as
“crimes against humanity” or “grave breaches” under the Geneva
Conventions.” In any event, I suggest that once the language of war is
seen as metaphorical, it takes one further into the realm of interpretation
and adjudication. Thus, qua interpretation as other than “acts of war,”
Hertzberg’s comments remove the events from the political or
eschatological war paradigm and place them within a paradigm of war
or conflict consistent with a juridical response. This 1s not to say that a
legal interpretation of the acts as “acts of war” does not incorporate an
overlap between the war and the juridical paradigms, an issue to be
explored in the next section.

3. Eschatological War: The “Just War” Doctrine

Finally, I address the third category of rhetoric, the demonstrative,
and its link to the eschatological view of war. That the language of war
is often encomiastic is a trope of ancient pedigree and should not, in and
of itself, lead to the conclusion that the language purports to express an
eschatological view of war. Witness, as an oft-cited example of the
panegyric, Pericles’ Funeral Oration: “I have no wish to make a long
speech on subjects familiar to you all: so I shall say nothing about the
warlike deeds by which we acquired our power or the battles in which
we or our fathers gallantly resisted our enemies, Greek or foreign,”®
proceeding to do just that, knowing how much his words will move and
inspire his listeners.

Words have both practical and symbolic effects, and Secretary of
State Colin Powell may have realized this when he said, in a television
interview on September 12, 2001, that, “It’s a war not just against the
United States. It’s a war against civilization. It’s a war against all

62. Convention with Respect to the Laws and Customs of War on Land, July 29, 1899, 32
Stat, 1803, 1817-18 (1899); Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Ficld, Aug. 12, 1949, 6 US.T. 3114, 3146, 75
U.N.T.S. 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 3250, 75 U.N.T.S.
85; Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T.
3316, 3420, 75 U.N.T.S. 135; Geneva Convention Relative to the Protection of Civilian Persons
in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 3618, 75 U.N.T.S. 287; Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
Intcrnational Armed Conflicts (Protocol I), Junc 8, 1977, art. 1, 1125 U.N.T.S. 3, 7 [hereinafter
Geneva Conventions).

63. THUCYDIDES, HISTORY OF THE PELOPONNESIAN WAR 145 (Rcx Warner trans., Penguin
Books 1954).
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nations that believe in democracy.”®

The similarity between the words of Pericles and those of Powell (as
emphasized by the media on this occasion) lies in their encomiastic,
celebratory quality. The difference lies in the nuance of the words
themselves as seen in their separate contexts: Pericles speaks of
“warlike deeds” and ‘battles,” specifies “our power,” and categorizes
the enemy, “Greek or foreign.” Powell’s language is much more
sweeping and absolute, the words tending to divide the universe into
them and us, the civilized and the barbarian. The language of war is thus
cast in Manichaean, apocalyptic terms, and it is in this sense that speech
can express the idea of an absolute war.

Let us look at another example of this pressure within the language of
war following September 11. In an article soon after the routing of the
Taliban had commenced, Thomas Friedman commented on the lack of
international support for the U.S. war on terrorism, and celebrated the
new war heroes: “[T]hese young Americans know that Sept. 11 is our
holy day—the first day in a just war to preserve our free, multi-
religious, democratic society,” going on to conclude that, “the most
respectful and spiritual thing we can do now is fight it until justice is
done.”®

Apart from the muscular and celebratory aspect here, there is also
something of the abstract and monumental in the words of Powell and
Friedman. This strain of the discourse relates to demonstrative speech:
to war as ethnocentrism, colossal, holy, spiritual. It is an end in itself. It
is this propulsion within the language of war that situates the discourse
at the center of moral and global-messianic concerns. As Clausewitz
writes, “[tlhe greater and the more powerful the motives of a War, the
more it affects the whole existence of a people.”®

The attack on American soil catapulted into view the starkness of
power’s isolation at the global level, and the magnitude of the conflict
ahead. The language of war has exploited our sense of violation and
vulnerability, wittingly and unwittingly.

The more violent the excitement which precedes the War, by so
much the nearer will the War approach to its abstract form, so
much the more will it be directed to the destruction of the enemy,
so much the nearer will the military and political ends coincide,
so much the more purely military and less political the War

64. Secretary of State Colin Powell, Interview on Good Morning America (ABC television
broadcast, Sept. 12, 2001).

65. Thomas L. Friedman, We Are All Alone, N.Y. TIMES, Oct. 26, 2001, at 23,

66. CLAUSEWITZ, supra note 7, at 119.
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appears to be.”

So much the more, indeed, does war achieve its essence as pure
reason whose instrumentality, as a will to death (thanatos),*® defines the
citizen’s state of being. In the wake of September 11, living in a
perdurable state of war could mean that we live to make war. That is,
the “holy day—the first day in a just war,” situates us in a permanent
present where expediency and justice give way to honor.

4.  Post-9/11 War: the Rise of Pathos

The language of war reflects the historical and cultural concerns and
dispositions of any polity as it girds itself for the long fight. For the
United States, war discourse also calls into relief both its predominance
and its vulnerability in the international arena. Of the many meanings
ascribed to war, a rhetorical analysis suggests that the primary
discursive filaments coalesce around the view of war as, on a
justificatory level, political and rational (e.g., senior policy makers
quoting Clausewitz,” and the hortatory aspect of discussions around
war), and at a deeper level, eschatological (passionate, spiritual,
apocalyptic). In the next section, I examine the extent to which these
views press against the juridical address to the use of force and
complicate the story, pulling us back from the extremities of either
paradigm of war: on the one hand, the totalization of the political view
of war, whereby war becomes the state’s ratio essendi; and on the other,
the fulfillment of an apocalyptical view, the endless war to end war. I
argue that both are restrained by the juridical paradigm, the rubric of an
alternative to war. The law, in essence, will attempt to pull us back from
the aridity of untrammeled reason, and from the vacuity of unbridled
passion.

67. Id.at 119-20.

68. See, e.g., Kagan, supra notc 58, at 4:
The European caricature at its most extreme depicts an America dominated by a ‘culture of
death,’ its warlike temperament the natural product of a violent society where every man has
a gun and the death penalty reigns. But even those who do not make this crudc link agree
there are profound differences in the way the United States and Europe conduct foreign
policy.

69. See, e.g., Rumsfeld, supra note 56, at 31,
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I1. JUSTIFYING THE USE OF FORCE

A Introduction: Law as a Constraint upon the Language of War

In the first part of the article, I analyzed the language of war in order
to derive three theories or philosophies of war. I argued that the three
theories—political, eschatological, and cataclysmic—derived from the
rhetorical categories of the demonstrative, deliberative, and forensic,
respectively. The third term, inasmuch as it required a certain view of
war, suggested an alternative to the war paradigm. In this section, I look
more closely at this discourse, specifically, the laws regarding the use of
force under international law. Although I have suggested that the law
furnishes a constraint upon the discourse on war, it is also true that war
has been justified on the basis of existing laws. That is,
justifications—where the lexicon of war is invoked, in the absence of
the word itself—are an interpretation of the laws governing the use of
force. It is my contention that the language of war underwrites those
legal justifications. Thus, how the use of force is defended or explained
within the lexicon of war will determine the shape those justifications
and, I insist, the norms themselves, ultimately take. It is in this sense
that the law functions as a constraint.

The corollary, i.e., that the lexicon of war is predictive of the norms,
is equally true. To the extent that the United States, in its justification of
the use of force, defines the terms narrowly, it is engaged in a defensive
war. The use of force will be limited to the actuality or the threat of an
“armed attack,” which itself will be strictly interpreted. In that case,
“war” will be reduced to mean something along the lines of
“engagement,” “containment,” “intervention,” and so on. To the extent
that its justification for military action defines the terms broadly, the
U.S. will be engaged in an offensive war, and the use of force becomes
unlimited. The right to self-defense would expand to include not only
necessary and proportional self-defense, but also anticipatory or
preemptive self-defense. In that case, the meaning of “war” approaches
its abstract apotheosis, as discussed in Part 1.7

More significantly, the rhetoric of war within the context of
justifications for the use of force is important, not only for its
deliberative or hortatory qualities—preparing the citizens for a rational
(limited), instrumental (with a specific aim) and national (collective)
war—but also for its demonstrative qualities—mobilizing the citizens

70. Note, of course, that the self-defense rationale, employed in both instances, is the
beginning of the inquiry rather than the end.
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for the “final” war (unlimited, noninstrumental, and global), or war as
an end in itself. The latter is characteristic of war in the service of large
ideas or ideals, such as Truth, Freedom, Democracy, and so on, tapping
into the mythos of redemption. Counter to these tendencies is the idea
that the constraints of the law will promulgate, through their exercise,
the viability of the rule of law within the context of international
relations. En passant, this must inure to the favor of the domestic rule of
law also, as exemplary or as paradigmatic.

Furthermore, by analogy, the law as a constraint upon war places
limits on the rule of law as a vehicle for purely self-interested purposes
(for instance, exporting the rule of law in order to open up markets™). In
examining the legal justifications for the use of force and their
relationship to the rhetoric of war, I want to suggest that we must
include the rule of law within the lexicon of war, and include it
substantively. If we do not, we will be left with only the rule of war.

This section traces the evolution of customary law on the use of force
from the perspectives of both critics and supporters of recent U.S.
action. Some point to the broadening of the law’s compass pursuant to
the norms governing the use of force; others point to the status quo ante
of U.S. justifications. Throughout, the use of the language and the
lexicon of war show how these have shaped the present legal regime,
whether this regime is interpreted as a radical change or shift from
previous norms or the maintenance of the same legal regime. By
observing how language affects legal norms, one can make some
predictions about how language will, or may, continue to shape those
norms, particularly when the talk is of war. And when the talk of war
tends toward pathos (just war), it may be possible to prescribe a role for
alternative paradigms, including the rule of law.

B.  The Use of Force Defined: “Just War” as “Metanarrative”

Writing about the domestic criminal justice system, Robert Cover
concludes his famous essay on violence and the law with the following:
“Between the idea and the reality of common meaning falls the shadow
of the violence of law, itself.”’? Within this formulation, Cover

71. See, e.g., Thomas Carothers, The Rule of Law Revival, FOREIGN AFF., Mar.-Apr. 1998, at
9s:
Promoting the rule of law, some observers argue, advances both principles and profits. What
will it take for Russia to move beyond Wild West capitalism to more orderly market
cconomics? Developing the rule of law, many insist, is the key.... Indeed, whether it’s
Bosnia, Rwanda, Haiti, or elsewhere, the cure is the rule of law, of course.
72. Robert M. Cover, Violence and the Word, 95 YALEL.J. 1601, 1629 (1986).
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expresses the absence of what Barbara Stark calls—in the context of
international law—a “metanarrative.”” A metanarrative is a common
experience shared by the perpetrator of a crime, the victim of that crime,
and the adjudicator whose judgment visits punishment (violence) upon
the perpetrator on behalf of the community.™ At the center of the law is
pain and death,” notes Cover, and this—following Elaine Scarry’s
analysis of pain in the body”—means that each party to the legal event
experiences it differently: the victim’s pain leads to “radical certainty”
for herself and “radical doubt” for the perpetrator.”

Despite this, however, Cover suggests an interesting symbiosis that
takes place between the judge and the perpetrator. It is analogous to the
relationship between the perpetrator and the victim (using the language
of the criminal justice system). Its creative agency also appears relevant
to the dynamic of states inter se at the international level:

For as the judge interprets, using the concept of punishment, she
also acts—through others—to restrain, hurt, render helpless,
even kill the prisoner. Thus, any commonality of interpretation
that may or may not be achieved is one that has its common
meaning destroyed by the divergent experiences that constitute it.
Just as the torturer and victim achieve a *“‘shared” world only by
virtue of their diametrically opposed experiences, so the judge

73. Barbara Stark, Book Review Essay: What We Talk About When We Talk About War, 32
STAN. J. INT’L L. 91, 105 (1996): “the Charter regime is not grounded in any foundational belief
system, it refers to no larger, coherent ‘story.” There is no metanarrative. The only values
promoted by the law on the use of force are ‘peace’ and ‘state autonomy.””

74. Cover, supra note 72, at 1629. Immediately preceding the above quotation, Cover writes:
The perpetrator and victim of organized violence will undergo achingly disparate significant
experiences. For the perpetrator, the pain and fear arc remote, unreal, and largely unshared.
They are, therefore, almost never made a part of the interpretive artifact, such as the judicial
opinion. On the other hand, for those who impose the violence the justification is important,
real and carefully cuitivated. Conversely, for the victim, the justification for the violence
recedes in reality and significance in proportion to the overwhelming reality of the pain and
fear that is suffered.

id.

75. Id. at 1628:

As long as death and pain are part of our political world, it is essential that they be at
the center of the law. The alternative is truly unacceptable—that they be within our
polity but outside the discipline of the collective decision rules and the individual efforts
to achieve outcomes through those rules.

76. ELAINE SCARRY, THE BODY IN PAIN 4 (1985).

77. Cover, supra note 72, at 1603 (quoting SCARRY, supra note 76, at 4):

Whatever pain achicves, it achieves in part through its unshareability, and it ensures
this unshareability in part through its resistance to language....Prolonged pain does not
simply resist language but actively destroys it, bringing about an immediate reversion to
a state anterior to language, to the sounds and cries a human being makes before
language is learned.
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and prisoner understand “punishment” through -their
diametrically opposed experiences of the punishing act. It is
ultimately irrelevant whether the torturer and his victim share a
common theoretical view on the justifications for
torture—outside the torture room. They still have come to the
confession through destroying in the one case and through
having been destroyed in the other. Similarly, whether or not the
judge and prisoner share the same philosophy of punishment,
they arrive at the particular act of punishment having dominated
and having been dominated with violence, respectively.”

As an analogy of this symbiotic relationship between individuals
(perpetrator/victim, perpetrator/judge) under domestic law, to states
under international law, as well as to account for the weaker legal
mechanisms of enforcement under the latter, Stark says: “International
law governs the use of force between states, just as domestic law
governs the use of force between individuals, but in striking contrast to
domestic law, international law is applied and interpreted by the parties
themselves.”” Furthermore, the governance of the use of force is
reflective of the dynamic described by Cover as between individuals.
Destruction through violence is also productive of a “shared world,”
notwithstanding that the actual experience of the same event by
perpetrator and victim is radically different. It may not be accurate to
suggest the absence of a common experience or a “metanarrative”
between states concerning the governance of the use of force under
international law if these terms describe a deeper story than the
distinctions of violence and violation. For example, this includes a story
of war, its mythos, and the limits of violence that pervades the law.

The common story of violence between states is the doctrine of
“justifiable war.”® It is a doctrine that the major powers, first through

78. Cover, supra note 72, at 1609. See also id. at 1603:
The deliberate infliction of pain in order to destroy the victim’s normative world and
capacity to create shared realitics we call torture....The torturer and victim do ¢nd up
creating their own terrible “world,” but this world derives its meaning from being imposed
upon by the ashes of another. The logic of that world is complete domination, though the
objective may never be realized.
The reverse is also true: to be completely dominated or swamped, as victim or perpetrator, by an
idea, belief, or sensation. Hence, the similar destruction of language that takes place with both
torture and ecstasy.
79. Stark, supra note 73, at 101.
80. Id.at 107:
The absence of metanarrative in the UN Charter is not an oversight. Rather, it represents a
deliberate pre-emption of the metanarrative of “justifiable war.” The only public policy, the
only relevant “intent,” the only goal is lasting peace for autonomous states. The law on the
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the League of Nations and then, following World War II, through the
United Nations, attempted to eradicate. The attempts before WWII,
during WWII, and during the Cold War led to a doctrinal suppression.
Since September 11, there has been a collective irrepression of the
narrative of the just war, and with it, a glimpse into the “shared world”
of death, pain, and domination between victim, perpetrator, and judge,
as delineated by Cover.

Why should it matter whether there is a common or a master
narrative? under international law? It is important to recognize its
existence and the conditions of its suppression within the interstices of
the law because with this recognition, it becomes possible to address it
and to see what states do at the very point at which they renounce
violence. United Nations Secretary General Kofi Annan, for instance,
couched the UN’s acclamation of the U.S. military response to
September 11 in carefully pacific terms, attempting to fence in the
tendency toward unlimited or extensive force (as suggested by the
Security Council mandates) pursuant to the war on terrorism.* One
might extrapolate from Annan’s restraint that an alternative to de-
repression of the war paradigm within the law—an acceptance of the
law’s silence regarding the war narrative—is acquiescence (as Annan
warned) to the prospect of an endless war outside the normative
framework, or the contained boundaries, of the use of force. This would

usc of force promotes this goal in two ways: first, by identifying it not only as legitimate but
as paramount; and, second, by providing objective criteria.

81. Id. at 120, n.19: “‘Metanarrative’ is used by postmodernists to describe and distinguish
the disconnected, ‘little’ stories of ‘postmodernism’ from the totalizing descriptions or theories of
modernism” (citations omitted).

82. United Nations Secretary-General Kofi Annan, Message to Warsaw Conference of Heads
of State from Central and Eastern Europc on Combating Terrorism (Nov. 6, 2001), available at
http://www.yale.edw/lawweb/Avalon/sept_11/un_008.htm [hereinafter Annan). Annan’s language
is at imes sweeping, as in, “We are in a moral struggle to fight an evil that is anathema to all
faiths,” but also constraining, as in, “Every nation and every people have a responsibility to fight
against terrorism by ensuring that differences and disputes are resolved through political means,
and not through violence.” With respect to the use of force, Annan inserts the U.S.’s military
action within the general mandate of Resolution 1368. The use of force is thus “contained” within
the Security Council mandate, if not-—as many have argued—explicitly authorized. The mandate
points toward a juridical solution, a further lcvel of containment for the usc of force as a sclf-
defense mechanism:

Following the 11 September attacks in the United States, both the Security Council and the
General Assembly adopted strong resolutions condemning the attacks and calling on all
States to cooperate in bringing the perpetrators to justice. The Security Council expressed its
determination to combat, by all means, threats to intcrnational peace and security caused by
terrorist acts. The Council also rcaffirmed the inherent right of individual or collective self-
defence in accordance with the Charter of the United Nations. The States concerned have set

their current military action in Afghanistan in that context.
Id.
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result in what Tom J. Farer describes as “increasingly norm-less
violence, pitiless blows followed by monstrous retaliation in a
descending spiral of hardly imaginable depths.”®

Recognition of the grand narrative of a just war, suppressed within
the cool and astringent language of the law, enables one to reflect on the
ways we invoke its redemptive, heroic, and mythic qualities through the
lexicon of war. If language involves a powerful imperative in relation to
material events, then notwithstanding Cover’s warning that “as long as
people are committed to using or resisting the social organizations of
violence in making their interpretations [of the law] real, there will
always be a tragic limit to the common meaning that can be achieved.”®
Nevertheless, the proposition here is that language, like an empire of
signs, may still project prescriptive change. The law’s language, an
“idiom of refusal,”® might at least heuristically be juxtaposed against
the language of war.*

C. The Use of Force Defined Through the Suppression of the
Metanarrative

In August 1928, the major powers met in Paris and signed a Treaty
Providing for the Renunciation of War as an Instrument of National
Policy.” Professor Jeremy Rabkin noted, during a recent talk,” that both
before and after the Great War, the major powers signed many such
treaties concerning armed conflict. Taking those signed in 1899 as a
sample, we find the following: Hague IV: Prohibiting Launching of
Projectiles and Explosives from Balloons; Declaration II: On the Use of
Projectiles the Object of Which is the Diffusion of Asphyxiating or

83. Tom J. Farer, Editorial Comment: Beyond the Charter Frame: Unilateralism or
Condominium?, 96 AM. J. INT’L L. 359, 364 (2002).

84. Cover, supra note 72, at 1629.

85. Stark, supra note 73, at 112 {quoting James Atlas, Less is Less, ATLANTIC MONTHLY,
June 1981 (book rcview), at 96).

86. For an altcrnative to the “idiom of refusal,” see, for cxample, Stark, supra note 73, at
n.179 (quoting Martti Koskenniemi, The Future of Statehood, 32 HARV. INT'L L.J. 397, 410
(1991)):

[The use of force] creates difficulties for an agnostic legal rhetoric, denying its reliance on
any particular substance. Nonetheless, it challenges international lawyers to formulate and
agree upon some very basic ideals of communal life, however tentative. Without this, it is
hard to see how we might fecl justified in looking beyond today’s crisis with any confidence
in a shared future.

87. Treaty Providing for the Renunciation of War as an Instrument of National Policy, Aug.
27,1928, T.S. 796, 2 Bevans 732 [hercinafter Kellogg-Briand]. This treaty is also commonly
referred to as the Kellogg-Briand Peace Pact, or Pact of Paris.

88. Jercmy Rabkin, The Laws of War Since 9/11, Syracuse University College of Law,
Luncheon Seminar (Apr. 16, 2002) (notes on file with author).
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Deleterious Gases; and Declaration III: On the Use of Bullets Which
Expand or Flatten Easily in the Human Body.¥ Rabkin claims that only
those treaties and declarations that involved “reciprocity” would
become the norms that constitute the laws of war and the humanitarian
laws concerning how civilians and captured belligerents are treated
during and after conflict.”® By reciprocity, Rabkin suggested that, given
that “war is messy” and “any of the rules to which the high contracting
parties agreed depended on a bargain,” the moral principle of restraint is
naturally vague and interpreted within the given circumstances.”
“War,” he said, “tends to impose considerations of relativity because it’s
a desperate situation.”” In effect, any “rules” or “laws” of war are
essentially, and should be, nugatory. Indeed, Rabkin excoriated those
calling for ratification of the Rome Statute of the International Criminal
Court because, in his view, it would merely be used by U.S. enemies “to
inhibit unilateral action in self-defense; the court would put moral
pressure to conform to international law even if this lends support to
your enemies who do not conform to international laws of war.””
Professor Rabkin’s plea for fewer legal restraints in war echoes the
sentiments of those who signed the Kellogg-Briand treaty, also known
as the Pact of Paris. A contemporary commentator, Edwin Borchard,
traced the rapid history of the negotiations. Between April and June,
1927, France and the United States agreed to a proposal “providing for a
condemnation of ‘recourse to war’ and renouncing war...as an
‘instrument of their national policy.””™ The multilateral signing
occurred barely a year later, and the treaty came into force a year after
that. Borchard’s complaint centers on the extent to which the
reservations introduced by the European powers essentially eviscerated
the original proposal for a renunciation of war. For instance, Borchard
quotes from the correspondence of Sir Austen Chamberlain of Great
Britain who, in assenting to France’s subsequent reservations (to limit

89. For a listing of treaties and declarations that together constitute the laws of war, see, for
example, http://www.yale.edu/lawweb/avalon/lawofwar/lawwar.htm.
90. See Geneva Conventions, supra note 62.
91. Rabkin, supra note 88.
92. Id.
93. Id. See also Kagan, supra note 58, at 17:
Even after September 11, when the Europeans offered their very limited military capabilities
in the fight in Afghanistan, the United States resisted, fearing that European cooperation was
a ruse to tic America down. The Bush administration viewed NATO’s historic decision to
aid the United States under Article V less as a boon than as a booby trap.
94, Edwin Borchard, The Multilateral Pact: “Renunciation of War,” Address delivered at the
Williamstown Institute of Politics (Aug. 22, 1928), available a
http/fwww.yale.edu/lawweb/avalon/kbpact/kbbor.htm. (last visited Mar. 1, 2003).
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the renunciation to “wars of aggression” only), added a new one:

There are certain regions of the world, the welfare and integrity
of which constitute a special and vital interest for our peacé and
safety. His Majesty’s Government have been at pains to make it
clear in the past that interference with these regions cannot be
suffered. Their protection against attack is to the British Empire a
measure of self-defense. It must be clearly understood that His
Majesty’s Government in Great Britain accept the new treaty
upon the distinct understanding that it does not prejudice their
freedom of action in this respect. The Government of the United
States have comparable interest, any disregard of which by a
foreign Power they have declared they would regard as an
unfriendly act.”

Borchard notes that the words in italics “were repeated by the British
note of July 18, 1928” a couple of months later.”® Borchard’s point is
that on this rather broad definition of self-defense, i.e., on the basis of
“freedom of action” with respect to “special and vital interests,” the Pact
of Paris sanctions war. He says: “Considering these reservations, it
would be difficult to conceive of any wars that nations have fought
within the last century, or are likely to fight in the future, that cannot be
accommodated under these exceptions. Far from constituting an
outlawry of war, they constitute the most definite sanction of specific
wars that has ever been promulgated.”’ Borchard continues: “The mere
renunciation of war in the abstract in the first article of the treaty has but
little scope for application, in view of the wars in the concrete, which
the accompanying construction of the treaty sanctions.”

As the High Contracting Parties (including the representative of “Hls
Majesty the King of Great Britain, Ireland and the British Dominions
beyond the seas, Emperor of India,”) signed the treaty, there was trouble
in the colonies and dominions. The British police crushed a silent
protest march in Lahore that same day. One of the protesters, Lala
Lajpatrai, was beaten on the head with a “lathi” (bamboo stick) so
severely and repeatedly that he “succumbed to the injuries” and died.”
The protest expressed general anti-British feelings. However, particular
grievances included the “Jalianwala Bagh Massacre” of 1919 and

95. Id. (cmphasis in original).

96. Id.

97. Id.

98. Id. :

99. Jyotsna Kamat, The Martyrdom of Sardar Bhagat Singh, (Mar. 23, 1999) (updated Dec. 4,
2001), available at http://www .kamat.com/kalranga/itihas/sbsingh.htm.
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proper representation in national administration. Sadar Bhagat Singh,
whom the British hanged in 1931 for treason, later avenged Lajpatrai’s
death through various “terrorist™ acts.

Although the reservations Borchard complained of involved the
violence between sovereign states, violence visited upon Bhagat Singh
and other “Indian patriots” (terrorists of their day) was exempt from a
Pact renouncing war because it fell under sovereign police powers.
Indeed, Michael Howard suggests that the language of war in reference
to such incidents is inappropriate:

[T]he British in Palestine, in Ireland, in Cyprus and in... (modern
day) Malaysia never called them wars; they called them
“emergencies.” This terminology meant that the police and
intelligence services were provided with exceptional powers and
were reinforced where necessary by the armed forces, but they
continued to operate within a peacetime framework of civilian
authority.

As such, “the terrorists were not dignified with the status of
belligerents: they were criminals, to be regarded as such by the general
public and treated as such by the authorities.” Howard bemoans the fact
that, “[tJo declare war on terrorists or, even more illiterately, on
terrorism is at once to accord terrorists a status and dignity that they
seek and that they do not deserve. It confers on them a kind of
legitimacy.”'® .

Bhagat Singh, as a belligerent in a war, would have status equal to
the sovereign, an untenable situation at the height of colonialism. The
Pact barely mentions the colonial “emergencies,” the precursors of
today’s terrorists (and of course they had their precursors in the
instigators of “la Terreur,” as the final phase of the French Revolution
was called). This began what would become the contentious question of
whether terrorism fell within the boundaries of the norms governing the
use of force; that is, whether terrorism was war or simply an
“emergency.”

The laws of war and the norms governing the use of force in
international relations are thus fraught with history and self-
contradiction, with due consideration to Bochard’s and Singh’s critiques
(using different media, of course) of the renunciation of war. That is, it
1s partly through the suppression of a metanarrative of just wars that a
limbless use of force doctrine comes into being to, in effect, sanction

100. Michacl Howard, What’s in a Name? How to Fight Terrorism, FOREIGN AFF. Jan.-Feb.
2002, at 8.
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variegations of war (including police actions). I shall return in a moment
to the issue of terrorism as war, but for now I wish to concentrate on the
development of the use of force doctrine as it evolved from Kellogg-
Briand.

D. Elements of the Use of Force: Legitimacy

In the first place, the Second World War is often cited as a
repudiation of Kellogg-Briand, in part, because that Pact was invoked at
Nuremberg to declare the German war effort “illegal” as a “war of
aggression.”” That war was the Pact’s fulfillment, because German
rearmament under the constraints of Versailles'” made war, the
assertion of sovereignty implicitly defined by the Pact and understood
as such by the High Contracting Parties (and the reason for Borchard’s
displeasure), inevitable.

But if the language of war hinges on concepts of sovereignty, what
part does sovereignty play in the legacy of the Pact, i.e., the attempt to
eradicate war under the auspices of the UN Charter? Compare the
broad, expansive and ornate language in the Charter’s Preamble with
the substantive articles on the use of force:

WE THE PEOPLES OF THE UNITED NATIONS
DETERMINED to save succeeding generations from the scourge
of war, which twice in our lifetime has brought untold sorrow to
mankind, and to reaffirm faith in fundamental human rights, in
the dignity and worth of the human person, in equal rights of
men and women and of nations large and small, and to establish
conditions under which justice and respect for the obligations
arising from treaties and other sources of international law can be
maintained,... AND FOR THESE ENDS to practice
tolerance...by the acceptance of principles and the institution of
methods, that armed force shall not be used, save in the common
interest, and to employ international machinery....'®

The authors mention war only once here and nowhere else in the
Charter. Instead, in Article 1 (the “Purposes” clause), the “suppression
of acts of aggression and other breaches of peace” is introduced, almost
as a superscript. Authors express the idea of the equality of states briefly
in the Preamble, and again in Article 2, also known as the “Principles”

101. For citation of Treaty of Paris in Nuremberg judgment as defining *“Nazi conspiracy and
aggression,” see http://www.yale.edu/lawweb/avalon/imt/imt.htm.

102. Treaty of Versailles, June 28, 1919, 225 Consol. T.S. 188, 2 Bevans 43.

103. U.N. CHARTER pmbl., available at http://www.yale.cdu/lawweb/avalon/un/unchart.htm.
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clause, with the following language under 2(1): “The Organization is
based on the principle of the sovereign equality of all its Members.”
This Article joins the principle of equality to, inter alia, the ban on the
use of force under international law under 2(4):

All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations.

As with Kellogg-Briand and the Preamble (“armed force shall not be
used, save in the common interest and to employ...”), also here, force
shall not be used if it is “inconsistent” with the purposes of the United
Nations. The use of force to preserve any of the principles outlined in
Article 2, such as the equality of states, is legitimate under the Charter.

But is the elision of the language of war the interjection, pari passu,
of the aims and purposes of Kellogg-Briand? Is “the scourge of war”
renounced under the Charter’s limited legitimation of the use of force?
Once again the Charter seems to beg the question: what 1s “war,” or
when is force (emergency, etc.) not war? Should one look again, as did
Borchard, to the language that reserves the right of self-defense? In
looking at the self-defense rationale more closely, several strains that
were more latent in Kellogg-Briand will be seen as key to understanding
the link between the astringent language of the law and its progressive
(re)interpretation in light of associations with which the lexicon of war
1s invested.

E. Self-Defense: Sovereignty and Equality

Apart from the implicit exceptions to Article 2(4) under Articles 1
and 2(1), we find the traditional, or customary, exception to the Article
2(4) prohibition in Article 51, quoted above.'™ I have noted at various
points that it is around the definition or interpretation of the “inherent
right of self-defense” that much of the debate concerning the extension
or contraction of the international law on the use of force collects. For
instance, what is the meaning of an “armed conflict” and is it required to
justify military action as self-defense? If so, what does it entail? Can
self-defense be anticipatory? Is self-defense unilateral or must it be
within the context of a Security Council authorization? Have the
customary law requirements of necessity and proportionality been met
by a state justifying its military action as self-defense?'®

104. See supra note 30 and accompanying text.
105. For an interesting, if tendentious, analysis of self-defense, see, for example, House of
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This brings us back to the issue of terrorism and its relationship with
the discourse on war, because the extension or contraction of the self-
defense rationale for the use of force centers on the argument that
terrorist attacks justify not “emergencies” or other police action, but
military action under the self-defense argument. This argument
essentially establishes the perpetrator as an enemy belligerent
committing “acts of war” rather than a criminal subject to a police
action (with or without the assistance of the military, as for instance in
the apprehension of war criminals in Bosnia and Herzegovina). For the
past two decades at least, the United States has been arguing not only
for an extension of Article 51 to acts of terrorism, but also for an
extension of Article 51 in an anticipatory or preemptive sense.'®

At this point, two things should come into view. First, the difference
between the self-defense justification as argued by the British pursuant
to reservations to the Pact of Paris and the self-defense justification as
argued by the Americans pursuant to such actions as Nicaragua,
Vietnam, Kuwait, and most recently, Afghanistan, is the exclusion in
the former, and the inclusion in the latter, of the “emergency” situation.
In other words, what the British called an “emergency,” a brush fire to
be put out in the colonies (including Northern Ireland), the Americans

Commons Rescarch Paper, supra note 31, at 80.
106. Id. at 83:

The USA has tended to argue that specific terrorist incidents are episodes within a larger,
ongoing attack carried out sporadically over a long period of time. On this account the
question of anticipation is nuanced. Many other states and commentators reject the whole
notion, or at least contest it in specific cascs. The right of anticipatory sclf-defense raises a
problem: who judges that a threat is such as to justify defensive action? The nature of
defensive actions are such that the assessment of their necessity must normally be made in
the first instance by the state seeking to defend itself, and can be validated by others only
after the event. Customary international law allows states this latitude to make their own
assessment, which in the case of an actual attack is relatively straightforward, but it does not
allow carte blanche discretion to cxcuse any use of force through a retrospective claim of
self-defence. The use of force in self-defence must be notified to the Security Council under
Article 51. The council might, if it so chose, consider the validity of the claim, as it has
primary responsibility for international peace and security, and could, for instance, adopt a
condemnatory Resolution if it considered the claim unfounded.

The Housc of Commons Research Paper goes on to quote from LASSA OPPENHEIM,

OPPENHEIM’S INTERNATIONAL LAW 421-22 (Robert Y. Jennings & Arthur Watts eds., 9th ed.

1992):
whilc anticipatory action in self-defence is normally unlawful, it is not necessarily unlawful
in all circumstances, the matter depending on the facts of the situation including in particular
the seriousness of the threat and the degree to which preemptive action is really necessary
and is the only way of avoiding that scrious threat; the requirements of necessity and
proportionality are probably even more pressing in relation to anticipatory self-defence than
they are in other circumstances. ’

House of Commons Rescarch Paper, supra note 31, at 84.
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call war. Common to both, however, is the concern expressed by
Borchard, that self-defense is another name for war, or that war is
“sanctioned” by a renunciation of war that still reserved against the
possibility of self-defense under the rather broad criteria outlined in Sir
Chamberlain’s letter.

Second, norms regarding the use of force, just as with those regarding
the renunciation of war, run up against the principle of state
sovereignty. Although the Pact’s allegedly wholesale renunciation of
war was predicated on a concern for peace, and although under the
Charter we find language to the same effect (Article 1 speaks of
“international peace and security”), there is in both an exception to the
use of force as “self-defense” when the issue of state sovereignty, or
state autonomy, is implicated. For the British, the skirmishes abroad did
not at first, or ostensibly, involve her sovereignty. What is interesting,
therefore, is the extent to which, as Howard notes, by going to war
against terrorists, or refusing to call it war when confronting terrorists,
the issues of legitimacy and sovereign equality come into focus.

What 1s it, then, that would require the U.S. to call such encounters
wars? Why would American leaders wish to “legitimate” the terrorist as
a belligerent, or accord him a status tantamount to sovereign equal? The
answer lies somewhere in the gray zone, the shadow of the law’s
violence between the idea and the reality of common meaning, or
alternatively, between the ideal of a just order and the violence of its
realization. At an elemental level, lost in the mists of time and
mythology, sovereignty encompasses divinely ordained rule, the
righteous cause, and the justice of eschatological war. Under the strain
of extreme events, these traces percolate close to the surface, lending
urgency and universality to the discourses of law, politics, and morality
in the relations between states.

It 1s this propulsion from behind the law’s “idiom of refusal,” this
sense of urgency and universality, that shapes the interpretation of acts
of terror as acts of war. This, in turn, recasts self-defense as the final
resort, or as a fundamentally moral concern.

In the following section, I examine the rhetoric of the war on
terrorism as predicated on the legal justification of self-defense as a sort
of inverted pyramid: from broad-based collective support, or
condominium, to unilateralism; from the universality of pain and death
to the singularity of power and domination. I will show that the rhetoric
of war recovers a sense of legitimacy and sovereignty that projects a
particular shape to the norms governing the use of force under
international law.
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F. Self-Defense and the “Magnitude” Argument

On September 28, 2001, the Security Council “unanimously adopted
an American-sponsored resolution...that would oblige all 189 member
states to crack down on the financing, training and movement of
terrorists, and to cooperate in any campaign against them, including one
that involves the use of force.”'” So reports journalist Serge
Schmemann. Michael Byers, on the other hand, is uncertain that the
resolution, known as Security Council Resolution 1373,'® necessarily
involves an authorization to use force, although he concedes that it
“could be argued to constitute an almost unlimited mandate to use
force.”'® Resolution 1373 follows on Security Council Resolution
1368, that had “stopped short of authorizing the use of force” and
“instead expressed ‘its readiness to take all necessary steps,” thus
implicitly encouraging the U.S. to seek authorization once its military
plans were complete.”'" Indeed, Schmemann notes in the same article
that several governments have indicated that they would prefer to
participate in a campaign that was sanctioned by the United Nations.'"?

Here, we begin with the broad-based support throughout the world
for combating terrorism in general and responding to the terrorist attack
on America specifically. Nevertheless, for the U.S., there is still the
decision of whether to justify a military response under Article 2(4) or
under Article 51. The tension, as Byers brilliantly points out, is whether
the U.S. government will use the UN resolutions to justify its military
action or disregard the use of force mandate implied in both resolutions
in favor of an explicit self-defense justification under UN Charter
Article 51. Both resolutions reiterate the “inherent right of self-defense”
as inscribed in Article 51.

Ultimately, as Byers points out, of the four possible legal
justifications for its action in Afghanistan—under “Chapter VII of the
UN Charter [which would require authorization to use force by the UN
Security Council], intervention by invitation [e.g., Kuwait’s to the
Alliance following the Iraqi invasion], humanitarian intervention [e.g.,
NATO’s rationale for bombing the FRY in 1999], and self-

107. Serge Schmemann, U.N. Requires Members to Act Against Terror, N.Y. TIMES, Sept.
29, 2002, at A1 [hereinafter Schmemann, UN. Requires Members to Act).

108. S.C.Res. 1373, U.N. SCOR, 56th Sess., 4385th mtg., U.N. Doc. SC/7158 (2001).

109. Michac! Byers, Terrorism, The Use of Force and International Law After 11 September,
51 INT'L & CoMmP. L.Q. 401, 401-02 (2002).

110. 8.C. Res. 1368, U.N. SCOR, 56th Sess., 4370th mtg., U.N. Doc. SC/1368 (2001).

111. Byers, supra note 109, at 401.

112. Schmemann, U.N. Requires Members to Act, supra note 107.
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defense”'*—the U.S. government chose the last. Its choice is informed

not only by the more immediate exigencies of the war rhetoric
circulating within the popular culture at the time—President Bush, for
instance, noted that “the coming campaign against those believed
responsible for the Sept[ember] 11 terrorist attacks would be a ‘guerrilla
war’”'"—but also, as I hope to show, by the ripening of this discourse
on war over the previous two decades.'”

Howard, in the same article previously mentioned, suggests that
“{w]hen, in the immediate aftermath of the September 11 attacks...
Secretary of State Colin Powell declared that the United States was ‘at
war’ with terrorism, he made a very natural but terrible and irrevocable
error,” and that “Administration leaders have been trying to put it right
ever since.”''® On the contrary, we find President Bush, in his State of
the Union address some months after Powell’s statement, making
repeated references to the war on terrorism. At one point, Bush says:
“What we have found in Afghanistan confirms that, far from ending
there, our war against terror is only beginning.”'"” As noted, Howard
argues this language 15 in “error,” in part because the British encounter
with terrorism has been different, at least discursively, from the U.S.
encounter that has evolved and taken shape over the last two decades.

And yet, Howard also draws attention to a subtle distinction in the
way the U.S. and Britain deal with terrorists, such that it may not seem
quite so “illiterate” to address the terrorist as enemy rather than as
criminal.

Do they qualify as belligerents? If so, should they not receive the
protection of the laws of war? This protection was something
that Irish terrorists always demanded, and it was quite properly
refused. But their demands helped to muddy the waters and were
given wide credence among their supporters in the United
States.'"®

Here, Howard touches on the different conceptions of war and its

113. Byers, supra note 109, at 401.
114, Schmemann, U.N. Requires Members to Act, supra note 107, at B7.
115. Byers notes that the decision to justify the military action in Afghanistan as self-defense

arose “out of the interaction of interational politics and international law,” Byers, supra notc
109, at 401.

116. Howard, supra note 100, at 8.

117. President George W. Bush, Address Before a Joint Session of the Congress on the State
of the Union (Jan. 29, 2002), 38 WEEKLY COMP. PRES. DOC. 133, 134 (Feb. 4, 2002) [hereinafter
State of the Union 2002], available at http://frwebgated access.gpo.govicgi-
bin/waisgate.cgi?WAISdocID=30415324757+15+0+0& W AlSaction=reirieve.

118. Howard, supra note 100, at 8.
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distinction from the criminal justice system of each country. Howard
seems to imply here that for the American supporter of the IRA, the
distance from the site of conflict may lend “credence” to the terrorist as
a belligerent within a war of terror.

When one considers the mythology of war in the United States as
compared with Europe, for instance, much of the criticism for calling
the present engagement a “war on terrorism” becomes less “illiterate.”
The language of war has less to do with what Howard calls a “war
psychosis,” understandably engendered following September 11, and
more to do with a sort of romance with the simulacrum of war—its idea
and its representation—hinted at by our traditional and largely historical
distance from the site of conflict. In another context, Amanda Nicholson
noted that, “‘virtual stuff seems to be very popular with the American
psyche. It’s getting in touch with reality,” she added. ‘But not really.”'"

Through the many and varied armed conflicts abroad, from Korea to
Kosovo, the U.S. has fostered a sense of war as “cold,” or at arm’s
length. Briefly, on September 11, America was confronted with what
one character in a recent movie called “the desert of the real.”'” “The
attacks,” says Howard, “were outrages against the people of America,
far surpassing in infamy even the Japanese attack on Pearl Harbor.”'?!
With this in mind, Joan Fitzpatrick suggests at least four ways to
understand the language of war in the context of terrorism:

The legal character of the post-September 11 “war” and the
identity of the warring parties are confused and changeable. Four
possibilities exist: (1) a metaphorical “war on terrorism,” which
1s essentially a multinational police action against organized,
politically motivated, transnational criminal syndicates, of
worldwide scope and indefinite duration; (2) an international
armed conflict against Al Qaeda as a kind of quasi state,
establishing a dramatic new paradigm in the law of armed
conflict, with uncertain consequences; (3) an international armed
conflict in Afghanistan (although not against Afghanistan),
which may be extended to additional states such as Somalia and
Irag; and (4) a proxy war in the context of the quarter-century-

119. Dan Barry, Syracuse Dreams of a Mall to Rival a Magic Kingdom, N.Y. TIMES, June 24,
2002, at A1, available at http://www.nytimes.com/2002/06/24/nyregion/24MALL.html, at 3-4
(quoting Amanda Nicholson).

120. THE MATRIX (Wamer Bros. Studios 1999), directed and written by Larry & Andy
Wachowski (linc spoken by Morpheus, played by Laurence Fishburnc). The quotation in full is:
“Welcome to the desert of the real.” Jd.

121. Howard, supra note 100, at 9.
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old internal armed conflict in Afghanistan.'®

Fitzpatrick suggests the intelligibility of (1) and (4), whereby the
metaphorical “war” is really a juridical response to the attacks. She also
indicates that the “proxy war” is really not a war in the strict sense
between the U.S. and another belligerent. The second and third possible
meanings of the war on terrorism as outlined by Fitzpatrick, which she
calls “incoherent,” nevertheless make sense in the context of the resort
by the U.S. government to the self-defense rationale, whereby terrorism
is war and the terrorist is a belligerent.

At this juncture, we encounter the dichotomy between terrorism as
war and self-defense as preserving the principle state sovereignty above
all other purposes and ideals, as adumbrated by both the Pact of Paris
and the UN Charter. In short, the rhetoric of war meets the doctrine of
self-defense. This doctrine, in turn, taps into and uncovers the master
narrative of “justifiable war,” making this rationale for military
intervention in Afghanistan as an element of a larger “war on terrorism”
virtually inevitable.

Fitzpatrick notes the separation between the international laws of
armed conflict and the international norms concerning terrorism. The
latter “are international crimes” that “may be subject to universal
jurisdiction, and [terrorism] treaties may impose an obligation to
extradite or prosecute (aut dedere aut judicare).”'® Fitzpatrick wonders,
despite the distinction between armed conflict and criminal justice, how
“[h]ave the attacks of September 11 resulted in a shift from
metaphorical war/actual crime control to actual armed conflict? The
suggestion that international terrorists pose a criminal threat is met with
impatience in some quarters, as if it somehow diminishes the magnitude
of the events of September 11.”'*

Two things come to the fore in this passage. The first is the
universality, or the universal applicability, of international criminal
jurisdiction. The other is the question of the scope of the events
themselves. As to the first, one indication of U.S. reluctance to
acquiesce in a universal criminal jurisdiction is the Bush
Administration’s recent unsigning of the Rome Statute, which had
created the International Criminal Court:

122. Joan Fitzpatrick, Jurisdiction of Military Commissions and the Ambiguous War on
Terrorism, 96 AM. J. INT'L L. 345, 346 (2002).

123. Id. Fitzpatrick further notes that “[t]he large body of international instruments on
terrorism has not herctofore been regarded as an aspect of the international law of armed conflict.
Terrorist crimes do not gencrally violate the laws of war.” Id.

124. Id. at 346-47.



