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BARGAINING PRACTICES:
NEGOTIATING THE KAMPALA

COMPROMISE FOR THE
INTERNATIONAL CRIMINAL COURT

NOAH WEISBORD*

I
INTRODUCTION

The common view, at least since Machiavelli, is that insincerity is the norm
in high politics, where sophisticated diplomats engage with each other over
issues of ultimate security. This view has become a key element in various
international-relations theories, including the promising "international
practices" framework, which defines international practices as "competent
performances."' Yet the idea that the diplomatic practices surrounding the
multiyear negotiations over the crime of aggression were merely competent
performances does not capture a key experience of many of the participants: a
sincere commitment to their own beliefs. In the terminology of qualitative
theorists Glaser and Strauss, the concept of performances does not optimally
"fit" or "work." 2

My contention is that sincerity, which I define as communicative
truthfulness about an internal state such as a feeling, value, or belief, was an
essential ingredient in the successful consensus outcome realized at the ICC
Review Conference in 2010. At this gathering, the International Criminal
Court's (ICC) Assembly of States Parties (ASP) agreed upon a definition of the
crime of aggression, jurisdictional conditions, and a mechanism for its entry into
force (the "Kampala Compromise").3 These amendments give the ICC

Copyright 0 2014 by Noah Weisbord.
This article is also available at http://lcp.law.duke.edul.
* B.Sc. (McGill), B.S.W. (McGill), LL.B. (McGill), B.C.L. (McGill), M.S.W. (McGill), LL.M.

Program (Harvard), S.J.D. (Harvard), Associate Professor of Law, Florida International University
College of Law. The author was an independent expert delegate on the Special Working Group on the
Crime of Aggression (SWGCA) and at the ICC Review Conference. He would like to thank Jonathan
Graham (for his research and editing), Jens Meierhenrich, Alana Klein, and Marisol Floren at the FIU
College of Law Library.

1. See Emanuel Adler & Vincent Pouliot, International Practices, 3 INT'L THEORY 1, 1-6 (2011).
For an example of a realist account of insincerity in international politics, see JOHN MEARSHEIMER,
WHY LEADERS LIE: THE TRUTH ABOUT LYING IN INTERNATIONAL POLITICS 12-14 (2011).

2. BARNEY G. GLASER & ANSELM L. STRAUSS, THE DISCOVERY OF GROUNDED THEORY:
STRATEGIES FOR QUALITATIVE RESEARCH 3 (1967).

3. Int'l Criminal Court, Assembly of State Parties, May 31-June 11, 2010, Resolution RC/Res.6,
U.N. Doc. RC/Res.6 (June 11, 2010) [hereinafter Int'l Criminal Court, Kampala Outcome], available at
http://www.icc-cpi.int/iccdocs/aspdocs/Resolutions/RC-Res.6-ENG.pdf (resolution adopting



LAW AND CONTEMPORARY PROBLEMS

jurisdiction to prosecute political and military leaders of states for planning,
preparing, initiating, or executing illegal wars, beginning as early as January
2017. In this article, I explain the bargaining practices of the diplomats that gave
rise to this historic development in international law. I argue that the
international-practices framework, as currently conceived, does not adequately
capture the role sincerity played in the negotiations. Sincerity was an
international practice, but not a performance. It follows that the international-
practices framework should be adjusted to accommodate the decisive role of
sincerity, a special nonperformative international practice, in the face-to-face
interactions of international politics and diplomacy.

The ICC and the crime of aggression are legacies of the Nuremberg Trials.
The Kampala Compromise is the culmination of approximately seventy years of
on-and-off multilateral negotiations in which states attempted to create an
international criminal court based on the International Military Tribunal at
Nuremberg, where German leaders were tried for war crimes, crimes against
humanity, and the crime against peace after World War II.4 The evolution of
the crime against peace, later renamed the crime of aggression, was obstructed
by the conflict between the Soviet Union and the United States.! The
development of the Court and crime became live issues again in the 1990s with
the end of the Cold War. In 1998, the Rome Statute was created and the crime
of aggression, the most contentious topic at the diplomatic conference
establishing the Statute, was included alongside genocide, crimes against
humanity, and war crimes.! The controversy surrounding the definition of the
crime of aggression at the 1998 diplomatic conference in Rome (the "Rome
Conference") resulted in the crime being included in the Statute without a
definition. Instead, the conference assigned a Preparatory Commission
(Prepcomm)8 to draft proposals to be considered at a future Review
Conference, to be convened no earlier than seven years after the entry into

aggression amendments to the Rome Statute); see also Noah Weisbord, Judging Aggression, 50
COLUM. J. TRANSNAT'L L. 82, 85 (2011) [hereinafter Weisbord, Judging Aggression].

4. For a compilation of key documents, see Part III: Historical Documents, in CRIME OF
AGGRESSION LIBRARY: THE TRAVAUX PRtPARATOIRES OF THE CRIME OF AGGRESSION 109, 109-
195 (Stefan Barriga & Claus Kre3 eds., 2012) [hereinafter CRIME OF AGGRESSION LIBRARY]. For
historical accounts, see Noah Weisbord, Prosecuting Aggression, 49 HARV. INT'L L.J. 161, 162-76, nn.
6, 12 (2008) [hereinafter Weisbord, Prosecuting Aggression], and see also OSCAR SOLERA, DEFINING
THE CRIME OF AGGRESSION (2007) (providing a study of states' efforts to agree on a definition of the
crime of aggression in international law).

5. Weisbord, Prosecuting Aggression, supra note 4, at 167.
6. See generally Noah Weisbord, The 1990s and the Use of Force: Anxiety, Realignment and New

Justifications, 22 GLOBAL CHANGE, PEACE & SEC. 129 (2010).
7. Rome Statute of the Int'l Criminal Court arts. 5(2), 121 & 123, July 17, 1998, 2187 U.N.T.S. 90

(entered into force July 1, 2002) [hereinafter Rome Statute].
8. United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an Int'l

Criminal Court, Rome, It., June 15-July 17, 1998, Rome Statute of the International Criminal Court and
the Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of
an International Criminal Court [with an annex containing the resolutions adopted by the Conference],
U.N. Doc. AICONF.183/13 (Vol. I) (July 17, 1998).
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BARGAINING PRACTICES

force of the Rome Statute.' The negotiations over the crime of aggression
gained unanticipated traction in 2002 when the Prepcomm delegated the issue
to a Special Working Group on the Crime of Aggression (SWGCA). This group
was composed of ICC States Parties, interested nonparty states, 0 a number of
representatives of nongovernmental organizations (NGOs), and a handful of
independent experts." It met formally at UN Headquarters and in The. Hague,
and informally at Princeton University to comb through the details. The Review
Conference took place in Kampala in June 2010, where the SWGCA's draft
definition was adopted without changes and the ASP reached a consensus
compromise over the laden issues of jurisdiction and the entry into force of the
amendments.12

There is a growing body of scholarship on the diplomatic negotiations that
led to the Kampala Compromise." Scholars, however, have not yet considered
the negotiations from an international-practices perspective. This perspective
analyzes socially meaningful patterns of action that pertain to world politics,
with the goal of better understanding strategic international actions.14 The
international-practices perspective is a theoretical framework optimally suited
to face-to-face interactions because of the emphasis given to intentions and
beliefs of individual agents in the bargaining process." It has the potential to
reveal interesting facets of the multilateral negotiations leading to the Kampala
Compromise (the "aggression negotiations"). The aggression negotiations, in
turn, provide new examples of bargaining practices in action that can help
develop the international-practices framework as it applies to diplomacy. In this
article I consider the place of sincerity as a bargaining practice in Kampala.

It is a consistent finding in the scholarly literature on negotiation that trust
among the parties is a key factor in many successful negotiations." As Harvard

9. Rome Statute, supra note 7, at art. 123.
10. Most of the members of the ASP sent delegations to the SWGCA, as well as many nonparty

states including China, Iran, Russia, and India, to name a few.
11. For the records of these meetings, see THE PRINCETON PROCESS ON THE CRIME OF

AGGRESSION: MATERIALS OF THE SPECIAL WORKING GROUP ON THE CRIME OF AGGRESSION,
2003-2009 (Stefan Barriga et al. eds., 2009) [hereinafter THE PRINCETON PROCESS].

12. See Frances Anggadi, Greg French & James Potter, Negotiating the Elements of the Crime of
Aggression, in CRIME OF AGGRESSION LIBRARY, supra note 4, at 58-59.

13. See, e.g., Michael Glennon, The Blank-Prose Crime of Aggression, 35 YALE J. INT'L L. 71
(2010); Claus KreB & Leonie von Holtzendorff, The Kampala Compromise on the Crime of Aggression,
8 J. INT'L CRIM. JUST. 1179, 1186 (2010); Jennifer Trahan, A Meaningful Definition of the Crime of
Aggression: A Response to Michael Glennon, 33 U. PA. J. INT'L L. 907 (2012); Beth van Schaack,
Negotiating at the Interface of Power & Law: The Crime of Aggression, 49 COLUM. J. TRANSNAT'L L.
505, 519-24 (2011); Weisbord, Judging Aggression, supra note 3.

14. Adler & Pouliot, supra note 1.
15. Id. at 16-17, 20.
16. See, e.g., R. FISHER ET AL., GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING

IN 14 (1981); William Ross & Jessica LaCroix, Multiple Meanings of Trust in Negotiation Theory and
Research: A Literature Review and Integrative Model, 7 INT'L J. CONFLICT MGMT. 314, 315, 324, 336,
346-47 (1996); Food & Agri. Org. of the UN, Negotiation Theory and Practice: A Review of the
Literature, 20 (Jan. 2008) [hereinafter Food & Agri. Org. of the UN, Negotiation Theory and Practice],
available at http://www.fao.org/docs/up/easypol/550/4-5-negotiation background-paper_179en.pdf.
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Business School negotiation professor Deepak Malhotra points out, "When
profit, security, or peace depend upon the motives and actions of another party,
trust becomes essential."" Yet, as organizational psychologists William Ross
and Jessica LaCroix demonstrate in their literature review, there are multiple
meanings of trust in negotiation theory and research. In this article I focus on
the particular aspect of trustworthiness conventionally called sincerity: that is,
communicative truthfulness about a subjective internal state (a concept
discussed in more detail later). Sincerity is important because it is directly
related to the affective dimension of trust, goodwill, and the cognitive
dimension, predictability. Both goodwill and predictability are invaluable assets
in negotiations, and the aggression negotiations were no exception.19 Sincerity is
especially interesting because it pertains to the subjective internal states of
individuals (not concrete facts per se), a topic of potential significance in
diplomacy that has received little treatment in the international-practices
literature.

Sincerity was central to the design of the aggression negotiations and
important to the outcome. The chairman of the SWGCA deliberately
structured the negotiations to encourage sincere engagement by the delegates.20

For example, he convened regular meetings over five years at an informal
venue and asked delegates to participate in a personal capacity rather than as
state representatives. At these meetings, diplomats were faced with decisions
about how sincere they wished to be in their interactions with their
counterparts. As a diplomatic practice, most opted to maximize sincerity and
minimize gamesmanship. This turned out to be a wise decision. It was
ultimately sincere commitment on the part of a group of effective diplomats, in
the face of self-interested diplomatic gamesmanship by others, that brought the
negotiations to a successful conclusion.

Insincerity, meanwhile, was more often an annoying hindrance, entangling
those diplomats who sought to make use of it and undermining their
effectiveness. Nonetheless, deception and duplicity were familiar features of the
aggression negotiations.21 Some diplomats would use legal arguments as a

17. Deepak Malhotra, Risky Business: Trust in Negotiations, NEGOTIATION, Feb. 1, 2004, at 7,
available at http://www.pon.harvard.edulwp-content/uploads/images/posts/N0402Af2.pdf.

18. These meanings of trust surveyed in the literature range from such diverse concepts as a
party's willingness to risk increasing vulnerability to a counterpart, to the degree that a party
cooperates or competes, to more simplistic notions of faith and reliance on persons or things without
careful investigation. In fact, there are probably as many definitions of trust as there are scholars
researching the issue. Ross and LaCroix identify three main species of trust from the literature: trust as
a state of goodwill and cooperation, trust as a pattern of predicable behavior, and trust as a readiness to
take risks and engage in problem-solving behaviors. See Ross & LaCroix, supra note 16, at 314-15, 317,
349.

19. See id. at 325-26 (noting research recommending that "negotiators act in predictable,
cooperative ways to establish or rebuild trust"); see also DAVID DE CREMER & MADAN M. PILLUTLA,
MAKING NEGOTIATIONS PREDICTABLE: WHAT SCIENCE TELLS US 101-17 (2012).

20. See infra Part IV.A.
21. For examples, see infra Part II.
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terms, what Koh was going to say-the U.S. delegation had been holding many
bilateral and small group meetings before and during the Review Conference to
advance the U.S. position-the conference room fell silent when he took the
floor. This was high theater as much as it was high politics, and nowhere in
these negotiations was the dramaturgical perspective more relevant. The room
was listening to how Koh would present the U.S. position and whether he would
be sincere.

Most people in the room knew something about Koh's background and
personal commitments. He was a renowned international-law scholar dedicated
to human rights. Koh had been dean of Yale Law School before being
appointed Legal Advisor to the State Department by President Obama. He had
written thoughtfully about American exceptionalism'5 s and favorably about
international criminal justice."' Some also knew that, since his appointment to
the State Department, Koh had spoken out in support of the United States'
targeted-killing program in Pakistan, Yemen, and other foreign countries where
the United States had identified an Al Qaeda, Taliban, or associated presence,
and had constructed the legal justification for these controversial attacks.5 2 The
audience was wondering whether Koh, in his official position, had found a way
to remain true to his personal commitments, whether his commitments had
changed, and whether any changes they might detect in his speech could be
explained and justified. In short, people were at least as interested in Koh's
sincerity as they were in the American position he was tasked to present.

As an observer state, the United States was invited to deliver a statement
after the ICC's States Parties had finished theirs. In his statement, Koh made
several arguments to the ASP against defining and activating the crime of
aggression in the Rome Statute. Neither he nor any other official U.S.
representative had been present at the Princeton meetings. Under President

j/gcj/us releases/remarks/2010/142520.htm).
150. He has also identified positive aspects. See Harold Hongju Koh, America's Jekyll-and-Hyde

Exceptionalism, in AMERICAN ExCEPTIONALISM AND HUMAN RIGHTS 111, 118-19 (Michael Ignatieff
ed., 2005); Harold Hongju Koh, On American Exceptionalism, 55 STAN. L. REV. 1479, 1480-87 (2003);
Harold Hongju Koh, On America's Double Standard: The Good and Bad Faces of Am. Exceptionalism,
AM. PROSPECT, Oct. 1, 2004, at A16.

151. See, e.g., Harold Hongju Koh, A U.S. Human Rights Policy for the 21st Century, 46 ST. Louis.
U. L.J. 293, 311-312 (2002); Harold Hongju Koh, Preface to BRINGING THE KHMER ROUGE TO
JUSTICE: PROSECUTING MASS VIOLENCE BEFORE THE CAMBODIAN COURTS, at i (Jaya Ramji &
Beth van Schaack eds., 2005).

152. Op-Ed., A Defense of Drones, WALL ST. J., Apr. 2, 2010, at A16; Scott Shane, U.S. Approves
Targeted Killing of Radical Muslim Cleric Tied to Domestic Terror Suspects, N.Y. TIMES, Apr. 6, 2010,
at A12; Michael D. Shear & Scott Shane, Congress to Get Classified Memo on Drone Strike, N.Y.
TIMES, Feb. 6, 2013, at Al; Harold Hongju Koh, Legal Advisor, U.S. Dep't of State, Address at the
Annual Meeting of the American Society of International Law (Mar. 25, 2010) (transcript available at
http://www.state.gov/s/l/releases/remarks/139119.htm); Renee Dopplick, ASIL Keynote Highlight: U.S.
Legal Adviser Harold Koh Asserts Drone Warfare Is Lawful Self-Defense Under Int'l Law, INSIDE
JUSTICE (Mar. 26, 2010), http://www.insidejustice.com/law/index.php/intl/2010/03/26/p 254; Tara
McKelvey, Interview with Harold Koh, Obama's Defender of Drone Strikes, DAILY BEAST (Apr. 8,
2012, 4:45 AM), http://www.thedailybeast.com/articles/2012/04/08/interview-with-harold-koh-obama-s-
defender-of-drone-strikes.html.

[Vol. 76:85110
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Obama, the United States had begun to formally engage with the ASP over the
aggression issue late in the game, and it was clear that they were playing catch-
up. His argument, for example, that the definition of aggression (article 8 bis of
the draft definition of aggression) "does not truly reflect customary
international law"' was largely disregarded. The SWGCA constructed article 8
bis to capture only the most "manifest" violations of the UN Charter and the
view of the group was that the definition was deliberately kept well within the
confines of customary international law. Koh seemed unaware that the
elements of the crime of aggression had been thoroughly negotiated and were
now uncontroversial'": "Nor have we heard any consensus that the elements of
the crime, which have been little discussed, should be completed here in
Kampala.""' Ultimately, neither the SWGCA's draft definition of the crime nor
of the elements was reopened for discussion during the Review Conference.
Both were adopted without changes. In his statement, Koh also expressed
doubts about the procedure to be used to amend the Rome Statute" and about

117
the jurisdictional conditions of the crime. In both critiques, he emphasized
that consensus had not been reached on the appropriate course of action' and
that the Review Conference should only amend the Statute to include the crime
of aggression if there was a consensus on every aspect."9

Koh's remarks seemed designed to undermine the draft crime of aggression
and its jurisdictional conditions at every opportunity with the overall aim of
keeping it out of the Rome Statute however possible. His technical critiques,
couched in terms of international law, nonetheless came across as pretexts for
the longstanding American position that the United States will resist the rule of

153. Koh, Address at the Review Conference, supra note 149.
154. 2009 Chairman's Non-Paper on the Elements of Crimes, in CRIME OF AGGRESSION LIBRARY,

supra note 4, at 677; 2009 Montreux Draft Elements of Crimes, in CRIME OF AGGRESSION LIBRARY,
supra note 4, at 669; Int'l Criminal Court, Assembly of State Parties, Inter-Sess., June 8-10,
2009, Informal Inter-Sessional Meeting on the Crime of Aggression, Hosted by the Liechtenstein Institute
on Self-Determination, Woodrow Wilson School, at the Princeton Club, New York, from 8 to 10 June
2009, ICC Doc. ICC-ASP/3/SWGCA/INF.1 (Jul. 10, 2009), available at http://crimeofaggression.info/
documents//6/2009_Princeton.pdf (commonly referred to as the 2009 Princeton Report).

155. Koh, Address at the Review Conference, supra note 149.
156. Id. ("The first question is what is the legitimate way to adopt amendments that add crimes to

the Rome Statute? .. . [Wie have heard disagreements over whether proposed amendments should be
adopted under Article 121(4), Article 121(5), or some combination thereof.").

157. Id. ("A third question is what jurisdictional conditions-filters or triggers-must be satisfied
before the ICC could exercise jurisdiction over the crime of aggression? Although the Princeton
Process addressed this issue at length, it was unable to bridge very significant differences of views
among states on these issues.").

158. Id. ("For something as fundamental to this Court as its core crimes, a rule of amendment by
consensus is both necessary and appropriate;" "Based on this striking diversity of views, we can only
conclude that no consensus has emerged for a jurisdictional filter that could operationalize this crime,
and that more work on this issue still needs to be done.").

159. Id. ("The Princeton Process repeatedly reaffirmed that nothing is agreed until everything is
agreed. If the issue of filters and triggers is decided separately from the definition itself, it should be
clearly understood that the definition might need to be revisited upon future consideration of the filter
and other related issues.").
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law in international affairs pertaining to the use of force lest it constrain its own
discretion. In short, the remarks came across to many as insincere.

At the end of Koh's speech at the Review Conference, the audience was left
wondering whether he really believed the claims he was making or whether he
was just using international law to advance American interests in the most
efficient way possible. His June 15th State Department briefing on U.S.
Engagement with the ICC and the Outcome of the Recently Concluded Review
Conference did not assuage these concerns:

We think that with respect to the two new crimes, the outcome protected our vital
interests. The court cannot exercise jurisdiction over the crime of aggression without a
further decision to take place sometime after January 1st, 2017. The prosecutor cannot
charge nationals of non-state parties, including U.S. nationals, with a crime of
aggression. No U.S. national can be prosecuted for aggression so long as the U.S.
remains a non-state party. And if we were to become a state party, we'd still have the
option to opt out from having our nationals prosecuted for aggression. So we ensure
total protection for our Armed Forces and other U.S. nationals going forward.

Like the villain-dissembler in Shakespeare's plays, Koh had concealed his
mental state from the other characters in the play, his counterparts at the
Review Conference, while revealing that mental state to the audience at the
State Department briefing.

Perhaps Koh would have been better advised to candidly admit to the
Review Conference from the outset that the United States has the most globally
deployed military in the world and that the American people would be
unwilling to accept the possible prosecution of their political and military
leaders if the use of armed force were criminalized. Koh's apparent quid pro
quo offer of increased U.S. engagement with and assistance to the ICC in
prosecuting the other crimes, and his lack of candor in explaining the United
States' true position unfortunately threatened the credibility of this renowned
international lawyer and squandered some of the goodwill that he and his
delegation had worked to build at the Review Conference.

4. Amnesty International
Another example of a problematic performance from the perspective of

sincerity was Amnesty International's statement concerning the crime of
aggression amendments in the final moments of the Review Conference.

The argument put forward by a number of influential non-governmental
organizations was that the international use of force is not a human rights issue.
Amnesty International justified its nonposition on pragmatic grounds.
Essentially, the organization remains neutral on the question of the legality of
the conflict so that it is seen as impartial when it addresses violations of human
rights and humanitarian law by all sides to the conflict."' Amnesty was imitating

160. Press Release, Harold Hongju Koh, Legal Advisor, U.S. Dep't of State & Stephen J. Rapp,
Ambassador-at-Large for War Crimes Issues, U.S. Engagement With the ICC and the Outcome of the
Recently Concluded Review Conference (June 15, 2010), available at http://www.state.gov/j/gcj/
usjreleases/remarks/2010/143178.htm).

161. Id.; see also Leonie von Braun & Annelen Micus, Judicial Independence at Risk, 10 J. INT'L
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the long-held stance of the International Committee of the Red Cross in
relation to armed conflict. The position, as explained in one International
Committee of the Red Cross document is that "[i]t is precisely because the
feelings we have towards the suffering of those we seek to assist are not
'neutral' that we must adhere to political, religious and ideological neutrality-
for that is what enables us to gain access to them." 162 This approach taken by
Amnesty-mimicking the stance of the International Committee of the Red
Cross-is a bargaining technique regularly used by NGOs. 16 ' Because they lack
the bargaining weight of major powers, NGOs often gain traction by framing
the issues within negotiations and attempting to make their arguments resonate
with prior principles or norms." Although this is a valid technique for such an
organization to use when advancing its position, it nonetheless comes across as
insincere when the mimicked position does not align with the organization's
core mandate.

There are a number of problems with the principle of neutrality that are
relevant when evaluating the stance of Amnesty International regarding the
crime of aggression. The International Committee of the Red Cross relies on its
ideological neutrality to gain reciprocal access to prisoners of war on all sides of
a conflict."' Amnesty International does not perform the same function. Rather,
it is the core mandate of this organization to criticize governments and hold
them accountable for a wide variety of actions that undermine human rights.'6
Another consideration is that the nonposition of Amnesty International is, in
reality, a political position because it was made on the basis of a political
calculation and has a political impact.167 By opting not to weigh in on the
aggression debate, Amnesty International was allowing the outcome to tip in a
particular direction.6 In the context of a negotiation, a party that remains on
the sidelines and forfeits its say in the outcome arguably has the same effect as
siding with the majority or the strongest faction in the negotiation.

CRIM. JUST. 111, 118 (2012).

162. Marion Harroff-Tavel, Principles Under Fire: Does it Still Make Sense to be Neutral?, INT'L
CoMM. RED CROSS (Dec. 31, 2003), http://www.icrc.orgleng/resources/documents/article/
other/5vueea.htm.

163. Nicole Deitelhoff, The Discursive Process of Legalization: Charting Islands of Persuasion in the
ICC Case, 63 INT'L ORG. 33, 44 (2009).

164. Id.; see also ULBERT ET AL., supra note 129, at 31 (discussing research by constructivist
international relations scholars pointing out that to be persuasive, arguments must resonate with prior
knowledge, principles, norms, and commonly held worldviews).

165. Barbara Ann Rieffer-Flanagan, Is Neutral Humanitarianism Dead? Red Cross Neutrality:
Walking the Tightrope of Neutral Humanitarianism, 31 HUM. RTS. Q. 888, 895 (2009).

166. About Amnesty International, AMNESTY INT'L, http://www.amnestyusa.orglabout-us (last
accessed Mar. 29, 2013) ("Amnesty International is a global movement of people fighting injustice and
promoting human rights. We work to protect people wherever justice, freedom, truth and dignity are
denied.").

167. Haroff-Tavel, supra note 162, at 2; see also Antonio Donini et al., Between Cooptation and
Irrelevance, 17 J. REFUGEE STUDIES 260, 263 (2004) (discussing "politicized humanitarism").

168. See von Braun, supra note 161, at 118-20.
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In an important sense, maintaining neutrality in Kampala was tantamount to
a surrender of principle. It is inconsistent for an organization committed to
human rights to ignore the systematic violations of human rights, including, of
course, the right to life, that occasion any large-scale and illegal use of armed
force.169 Furthermore, there are certain wars-and perhaps certain types of
wars-that ought to be condemned by any reasonable humanitarian. Wars of
conquest and expansion, the bases of the crime against peace charges at
Nuremberg, are the most obvious examples. In the final analysis, the position of
neutrality taken by Amnesty International appeared more fainthearted than
principled.

Amnesty International nonetheless abandoned its position of neutrality in
its statement in the final hours of the Review Conference and reacted strongly
against the painstakingly negotiated jurisdictional regime.' Christopher Hall,
Senior Legal Adviser at Amnesty International set out the organization's view
in a June 15, 2010 news briefing: "Governments have effectively created a two-
tier system of international justice where they can choose to stand above the
law, retreating from the principles established in Rome twelve years ago."17 ' In
fact, a two-tier system of States Parties and Non-Party States already existed in
the Rome Statute, as well as special powers for the Security Council under
article 16.172 Had Amnesty International's all-or-nothing position on jurisdiction
been taken up by more progressive states in Kampala,"' it would have blocked a
compromise and achieved the result that the five permanent members of the
Security Council were pushing for.

Three of the leading civil-society groups-Amnesty International, The
International Federation for Human Rights, and Citizens for Global
Solutions-would have preferred that the ICC's existing jurisdictional regime
be applied to the new crime of aggression.'74 But while The International
Federation for Human Rights and Citizens for Global Solutions explicitly
weighed the outcome against the existing political realities, Amnesty
International took a perfectionist stance without acknowledging the
repercussions of their position: that it would collapse the negotiations.

169. See Trahan, supra note 13, at 912.
170. Int'l Criminal Court, Kampala Outcome, supra note 3, at art. 15 bis, para. 4.
171. Opt Out System Risks Undermining ICC, AMNESTY INTERNATIONAL (June 15, 2010),
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172. Rome Statute, supra note 7, at art. 16.
173. The so-called ABS group, for example, was, as previously noted, an important bloc led by
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174. Press Release, Citizens for Global Solutions, ICC Conference Takes Steps to End Aggression

(June 14, 2010), available at http://archive2.globalsolutions.org/pressreleases/
iccconferencetakesstepsend-aggression ("The final outcome is the result of a difficult compromise.
FIDH reiterates its call for States Parties and the Security Council to ensure that they will not use this
amendment in a way that would establish double-standards in the pursuit of justice."); Amnesty
International, supra note 171; ICC Conference Takes Steps to End Aggression, FIDH (June 14, 2010),
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The delegations of progressive states that had collaborated closely with
Amnesty International to get the most robust jurisdictional regime attainable
felt duped. Amnesty International had participated in the SWGCA and knew
that the outcome in Kampala was closer to their preferred position than most
insiders thought likely."' The other realistic alternatives most insiders saw going
into Kampala had been a collapse of the negotiations, a definition of aggression
with no jurisdictional regime to accompany it, or an opt-in regime. Indeed,
striving for perfect jurisdictional coverage was a commendable goal. However,
by rejecting the Kampala compromise on perfectionist grounds, then angrily
criticizing the delegates for the consensus outcome in the closing moments of
the Review Conference, Amnesty International came across as insincere.

5. The Role of Sincerity at the Turning Point of the Negotiations
The turning point in the negotiations came in 2006, well before the Review

Conference took place, and the sincerity of the delegates advocating for the
competing positions was a key factor in the outcome.'

The drafting issue under discussion concerned the proper role of the
Security Council in triggering ICC jurisdiction over the crime of aggression. An
early International Law Commission (ILC) draft of the Rome Statute had
suggested making ICC jurisdiction over the crime of aggression contingent on a
prior determination by the Security Council that an act of aggression had
occurred.'77 Unsurprisingly, this was the position advocated by the P5"' since it
would, in effect, allow them to deploy their veto to shield their own or allied
political and military leaders from any ICC aggression case. In support of their
position, the P5 argued that the UN Charter, under article 39, gave the Security
Council a monopoly over aggression determinations.179 The argument was
insincere in that it justified a self-interested strategic position while using the
language of broader community interests.
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The vast majority of delegates to the SWGCA rejected the P5's contention
on principled grounds. First, it would introduce an unacceptable level of
inequality within the Rome Statute because nationals of the P5 and their allies
would be above the law. Second, and relatedly, it was likely to dissuade many
states from joining or supporting the ICC because the Court would be
perceived as a tool of the powerful states. Finally, and perhaps as importantly to
the discussions, granting the Security Council the power to determine that
aggression had occurred would prejudice the rights of the accused in a number
of unacceptable ways. Most conspicuously, a Security Council determination
binding the Court would violate the presumption of innocence and isolate an
essential aspect of the case from challenge by the defendant."

The ILC proposal ran against fundamental values held by most states and
their representatives. Meanwhile, the legal argument that article 39 of the UN
Charter gives the Security Council a monopoly on determinations pertaining to
the illegal use of armed force came across as an insincere pretext to advance the
interests of a handful of powerful states. In 2006, the SWGCA determined that,
whatever the place of the Security Council in an aggression case, its
determination must not be prejudicial on the Court.' In 2010, no other issue
provoked as decisive a reaction in Kampala by so many states." The fact that
pretextual legal arguments were being deployed to undermine sincerely held
views about the requirements of justice is certainly part of the explanation. One
broad lesson that can be drawn is that raw power politics do not explain
everything in international affairs. Values shape outcomes as well, as do
interpersonal dynamics, including sincerity.

V
CONCLUSION

Sincerity was central to the design of the aggression negotiations and
important to the outcome. Effective diplomats like Christian Wenaweser and
Claus KreB, who were successful in shaping the consensus outcome in Kampala,
were sincerely committed to the project and favored cooperative practices over
gamesmanship and deception. Insincerity was more often an annoying
hindrance, a performance easily laid bare, undermining the credibility of those
who were discovered making use of it.

It is nonetheless difficult to assess the degree to which the sincerity of
particular diplomats impacted the final outcome of the negotiations. It may be

180. For a more detailed discussion of the question of the role of the Security Council, see Int'l
Criminal Court, June 11-14, 2007, Report of the CICC Team on Aggression, at 9, 10, 13, 44, 48-49,
available at http://www.coalitionfortheicc.org/documents/CICC PrincetonTeamReport_2007.pdf. See
also Weisbord, Prosecuting Aggression, supra note 4, at 196-208.
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182. This is incontrovertible when reading the speeches of delegates delivered in the general debate
in Kampala. For a collection, see ICC - General Debate - Review Conference, INT'L CRIM. COURT,
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coincidence that neither the Iranian delegation, the U.S. delegation, nor the
delegation representing Amnesty International managed to successfully
advance their agendas, while the representatives from Liechtenstein and
Germany, who were putting forward sincere arguments, did. Or it may be that
Liechtenstein, Germany, and the other true believers managed to attract the
vast majority of states to their position because it was a reasonable compromise
that furthered compelling community interests without unduly provoking the
great powers. Nonetheless, it is my contention that the sincerity of the true
believers impacted the outcome in an appreciable way. At a minimum, it helped
convince undecided states that the Kampala outcome would be implemented in
a reasonable, honest, and predictable fashion. In the wake of Kampala, there
was a great deal of excited talk about a new coalition of states, led by the rising
middle powers who had managed to broker the Kampala amendments,
dedicated to the cooperative resolution of community challenges.

Sincerity, best understood through the lens of current scholarship, is a
special example of an international practice that is not a performance. It is a
mode of interacting with others, honestly and without duplicity. The presence of
sincerity among negotiators and diplomats can build a community of trust that
results in goodwill and predictability. The presence of trust in a negotiation has
numerous benefits, including benefits to a negotiation in general because a
party's positive reputation can constrain temptations to engage in opportunistic,
self-serving behavior; the lack of fear of being vulnerable to others or of being
exploited; the increased likelihood of cooperation among parties; the increased
likelihood of searching for creative solutions providing optimal outcomes for all
parties; the increased efficiency of negotiations, using less time and other
resources; the enhanced durability of an agreement if the parties maintain an
ongoing trusting relationship after the conclusion of negotiations; and the
possibility of forming coalitions on the basis of trust, even when the interests of
their nations are at odds. Sincerity has many advantages over mere
gamesmanship as an international practice.

The diplomacy surrounding the crime of aggression is far from over. The
Kampala compromise has, rather, ushered in a new phase. We are currently in
the midst of a ratification and implementation campaign where activists of all
stripes-parliamentarians, civil-society leaders, diplomats, and others-are
pressing states to ratify the Kampala amendments and incorporate them into
domestic law. Others are keen to prevent this from happening. If the aggression
negotiations have taught us anything, it is that a small group of decision makers
who are sincerely committed to the cause can direct the discussion, reframe the
issues, and change international law. What remains to be seen is whether this
group of true believers will continue to expand and gain momentum, plateau, or
be met with dedicated resistance by a new group intent on the collapse of the
Kampala compromise.
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