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draft definition of the crime of aggression; by interpreting it in light of the
1974 Definition as a whole; or by interpreting the concept of the state
dynamically, as Philip Bobbitt has done in his socio-legal scholarship. 0 7

In order to include non-state groups within the definition of the crime
of aggression, the word "State" should be accompanied by "or Group," or
"/Group," each time it is used to refer to the aggressor. For instance, Article
8 bis, paragraph 1 of the definition, "For the purpose of this Statute, 'crime
of aggression' means the planning, preparation, initiation or execution, by a
person in a position effectively to exercise control over or to direct the
political or military action of a State" should instead read, "For the purpose
of this Statute, 'crime of aggression' means the planning, preparation,
initiation, or execution, by a person in a position effectively to exercise
control over or to direct the political or military action of a State or Group"
or, "For the purpose of this Statute, 'crime of aggression' means the
planning, preparation, initiation, or execution, by a person in a position
effectively to exercise control over or to direct the political or military
action of a State/Group."' 1 8 If the States Parties voting on the provision at
the 2010 review conference or at a subsequent opportunity prefer to qualify
the word "Group" for the sake of specificity, they can do so by adding the
words "Political" or "Military" before it. Both words are consistent with
the quality of aggression that scenario planners expect to emerge.
Furthermore, the Rome Statute already explicitly contemplates
organizations and groups in the provisions on crimes against humanity' 0 9

107. See generally BOBBITT, SHIELD OF ACHILLES, supra note 24, at 6 ("[T]here is no state without

strategy, law, and history .... The precise nature of this composition defines a particular state ....
[E]very state is some combination of these elements and can be contrasted with every other state ... in
these ways."); BOBBITT, TERROR AND CONSENT, supra note 24, at 4 (noting that there is a "change in
the constitutional order-from nation state to market state," and defining the market state as "[t]he
emerging constitutional order that promises to maximize the opportunity of its people .. . . It is
contrasted with the current nation state, the dominant constitutional order of the twentieth century that

based its legitimacy on a promise to improve the material welfare of its people"). Mark Drumbl arrives
at a similar conclusion as I do from his initial normative premises: "If we are agreed as to the interests

at play, then the question follows whether criminalizing only interstate armed attacks that flagrantly

violate thejus ad bellum captures the key stability, security, human rights, and sovereignty challenges

that the international community currently faces. I think that the answer to this question is 'no."'

Drumbl, supra note 9, at 306.

108. Report of the Special Working Group on the Crime of Aggression, 7th Sess. (second

resumption), N.Y., Feb. 9-13, 2009, ICC-ASP/7/SWGCA/CRP.2, Annex I, Proposals for a provision on

aggression elaborated by the Special Working Group on the Crime of Aggression, at I I (on file with the

author).
109. "'Attack directed against any civilian population' means a course of conduct. . . pursuant to or

in fuirtherance of a State or organizational policy to commit such attack." Rome Statute of the
International Criminal Court art. 7(2)(a), July 17, 1998, 2187 U.N.T.S. 104.
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and war crimes. 110 Modifying the draft definition has the advantage of
certainty over interpreting it in one of the two ways described next.
Delegates, however, are understandably reticent to reopen the definition to
debate lest it undermine the agreements that have already been reached
after years of negotiations.

The first interpretation that would include armed groups acting
independently of the state requires the definition of the crime of aggression
to be read in light of the 1974 Definition as a whole. This interpretation is
natural in light of the language of Paragraph 2 of the draft definition of the
crime of aggression, which reads, in relevant part:

Any of the following acts, regardless of a declaration of war, shall, in
accordance with United Nations General Assembly resolution 3314
(XXIX) of 14 December 1974, qualify as an act of aggression:
[the list of acts from Article 3 of the 1974 Definition follows]
The reason this reading fits naturally is that the SWGCA discussion

about whether to include the definition in whole or in part was never
completely resolved. While Silvia Fernandez de Gurmendi's 2002
Discussion Paper refers to GA Resolution 3314 in its entirety-Article 2:
"act of aggression" means an act referred to in United Nations General
Assembly Resolution 3314 111-- Christian Wenaweser's 2007 drafts add two
"disaggregated" models to the discussion, both of which include only
Articles 1 and 3 of the 1974 Definition. The final report of the SWGCA, in
spite of residual resistance from a number of states, settles on the
disaggregated model that incorporates Articles 1 and 3 of the 1974
Definition directly into the definition of the crime of aggression. The more
sophisticated among the resisting states agreed to the direct incorporation
of Articles 1 and 3 because of the phrase, "in accordance with United
Nations General Assembly resolution 3314 (XXIX) of 14 December 1974."
This phrase is the channel through which aspects of the General
Assembly's Cold War-era concept of aggression can be read into the
definition of the crime of aggression, for instance, the inclusion of non-
state groups. The weaknesses of this approach as a technique for including
non-state groups within the ambit of the definition of the crime is that, as
this sub-Part explains above, Articles 3(g) and 7 of the 1974 Definition,
read together and in the context of the other provisions, are far from

110. "[A]rmed conflicts not of an international character.., applies to... armed conflict between
governmental authorities and organized armed groups or between such groups." Id. art. 8(2)(f).

111. Preparatory Commiss'n for the Int'l Criminal Court, Working Group on the Crime of
Aggression, Discussion paper proposed by the Coordinator, U.N. Doc.
PCNICC/2002/WGCA/RT. 1/Rev.2 (July 11, 2002), http://untreaty.un.org/cod/icc/documents/
aggression/ aggressiondocs.htm (follow link to English pdf document of
PCNICC/2002/WGCA/RT. I/Rev.2 [hereinafter 2002 Discussion Paper].
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determinate. This is in large part due to the Escher effect built into the 1974
Definition. Furthermore, limiting the definition to States and peoples
struggling for self-determination is still anachronistic in light of the variety
of aggressive groups scenario forecasters have imagined. The strength of
this approach, meanwhile, is that it does not require the review conference
to reopen the draft definition to scrutiny, potentially rekindling old
controversies and stalling the amendment process at the eleventh hour.

The final, and I think the best, approach, despite the fact that it may at
first seem counterintuitive to some jurists, is to read the word "State"
dynamically and incrementally to include state-like entities. This common
law approach to the challenge of social change preserves the conceptual
character of the original norm while allowing it to adapt. In fact, the
properties of the state have never been stagnant. Philip Bobbitt, in The
Shield of Achilles and Terror and Consent, explains how the modem state
has transformed over time, describes its various forms, and forecasts how it
will continue to evolve. The definition of the crime of aggression should be
adaptable enough to capture conceptual evolution lest it become
irrelevant. 12 Eventually, new political-military organizations that do not
control territory but that attack states should be included within the ambit
of the definition. Whether the definition will one day include acts of
aggression against these organizations is an open question that national and
international judges hearing aggression cases should resolve on a case-by-
case basis. The strength of this approach is that it does not reopen the draft
definition to scrutiny at the review conference. The weakness is that judges
interpreting the definition may be accused of judicial activism and the
authority of their decisions challenged.

The main policy argument for modifying or interpreting the definition
in this way is that it broadens the definition beyond recognition. There are
legitimate concerns that an overly broad definition may dilute its pull to
compliance or invite the ICC and national prosecutors to exercise too much
discretion in his or her enforcement of the law. In fact, when the other
aspects of the definition are taken into account, such as the de minimis
clause specifying that the attack must amount to a manifest violation of the
UN Charter and that it must be perpetrated by the political or military
leaders of a group, the nature of that aggressive group becomes less
relevant. Had the. definition been law at the time of the 9/11 attacks, the
suggested modification would have included Osama bin Laden within their

112. The 1933 Montevideo Convention on the Rights and Duties of States, that sets out the

qualifications for statehood and which are taken by some jurists to preclude a dynamic and incremental
interpretation of statehood, was not drafted for the purpose of international criminal law, and should

serve as a guide for judicial interpretation, not binding authority.
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ambit, while the current draft would not because al Qaeda is not a state.
This is an important scenario and the diplomats should be encouraged in
their negotiations to consider whether and how it might shape the core
concepts, properties, and relations of their definition. The current drafting
methods, however, do not invite discussions of this type.

B. Distinguishing Aggression and Self-Defense

1. Summary of the Argument
The SWGCA has devised a procedural solution to the intractable

problem of distinguishing aggression and self-defense. They have
delegated responsibility for the determination to judges applying the
provisions of the Rome Statute and the rules of customary international
law. This is an historic advance because it marks a shift from politics to law
in the use of force regime. In their interpretations, tribunals should be
guided by three considerations: a just interpretation should admit no double
standard; any rule should include widely accepted institutional checks and
balances; and, the rule should not be a suicide pact.

2. The 1974 Definition Prior to its Incorporation into the Crime of
Aggression

Article 2 makes first strike prima facie evidence of aggression.
However, the simple determinacy of Article 2 is another trompe-l'oeiL In
fact, Article 2 is one of the more stark examples of the Escher effect
deliberately built into the 1974 definition of aggression in order to
overcome the negotiation deadlock caused by Cold War polarities. The
seemingly paradoxical nature of the provision is the result of an all-
inclusive compromise reached between Soviet and Western blocks on the
relevance of first strike versus intention (also referred to as "purpose" in
the negotiations) as properties of the concept of aggression.

At the League of Nations Conference for the Reduction and
Limitation of Armaments in 1933, the Foreign Commissar of the Soviet
Union, Maxim Maximovitch Litvinov, argued that prohibiting first strike
would be the most effective deterrent to potential aggressors and submitted
a draft definition based on this idea.1 3 The prohibition on first strike, also
known as the "principle of priority,"' 14 was criticized by the United States
and its allies who argued that 1) it is difficult to determine who had struck
first; 2) historically, the first use of armed force was often provoked as a

113. Minutes of the Gen. Commiss'n, Records of the Conference for the Reduction and Limitation
of Armaments, Vol.11, 237-38 (September, 1933), available at http://www.letton.ch/lvx_33sdn.htm.

114. Cassin et al., supra note 100, at 596.
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pretext for a massive retaliation; and 3) in the context of weapons of mass
destruction, it would be too late to defend once the first strike had
occurred.' 15 Between 1933 and 1974, the United States and its allies
repeatedly put forth and stuck to their counterproposal that the intent or
purpose of the belligerents was the decisive factor. The Soviets and the
Arab states, which, in light of Israel's preemption in the 1967 War, had
come out in support of the principle of priority, argued that intent or
purpose were more difficult to ascertain than first strike.'l 6 Stone, capturing
the essence of the debate, asked rhetorically, "[i]s the critical date of the
Middle East Crisis 1973 or 1967, or the first attack by Arab states on Israel
in 1948, or is it the Balfour Declaration in 1917, or the Arab invasions and
conquest of the seventh century, or even perhaps the initial Israelite
conquest of the thirteenth century B.C.?" '1 17 Neither the principle of priority
nor the principle of intent offered a clear solution.

The technique for arriving at a compromise on the priority versus
intent controversy in 1974, according to Ferencz, was "to employ language
that enabled the parties on both sides to interpret the Article to suit their
own prior conception"-the Escher effect writ large.1 18 In particular, first
strike is decisive (satisfying the Soviet Union and the Arab states), so long
as the strike is 1) in contravention of the UN Charter (no further guidance
is given as to which interventions amount to a Charter contravention); 2)
the Security Council has not determined that the "act of aggression is
justified" (i.e., a justifiable response to provocation, protection against
economic aggression, or preemptive self-defense); or 3) the acts concerned
or their consequences are of sufficient gravity (no guidance is given as to
which acts or consequences meet the de minimis threshold). Rather than
resolving the debate over how to distinguish aggression and self-defense,
the 1974 Definition built the two dominant positions into its articles.

3. The 2009 SWGCA Distinction Between Aggression and Self-
Defense

The SWGCA solution to the problem of distinguishing aggression and
self-defense, as introduced earlier, is procedural, not substantive. Article 2
of the 1974 Definition contains the paradoxical principles of priority and
intent. When Article 2 is removed from the 1974 Definition, as the
SWGCA has done in its definition of the crime of aggression, both

115. Benjamin B. Ferencz, Defining Aggression-the Last Mile, 12 COLUM. J. TRANSNAT'L L. 430,
443 (1973) [hereinafter Ferencz, 1973].

116. Stone, 1977, supra note 105, at 229.

117. 1d. at 236.

118. Ferencz, 1975, supra note 103, at 711.
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principles evaporate from the resulting concept of aggression, and
aggression becomes, "the use of armed force against the sovereignty,
territorial integrity or political independence of another State, or in any
other manner inconsistent with the Charter of the United Nations" (Art. 2).
The SWGCA formulation, which contains neither the principle of priority
nor the principle of intent, blurs the distinction between aggression and
self-defense. Whether the SWGCA product is blurrier than the 1974
Definition, which contains both principles and offers no guidance as to how
to balance them, is difficult to ascertain. What is clear is that today, unlike
in 1974, there is a network of judicial bodies including the ICC and the
criminal tribunals of member states, which have incorporated the
provisions of the Rome Statute into their national laws, that can draw upon
customary international law on the use of force and predetermined rules of
evidence and procedure to judge whether a particular claim to self-defense
is justified or pretextual. The removal of the principles of priority and
intent from the definition of the state/collective act, by blurring the line
between aggression and self-defense, is both realistic and risky.

Four dominant schools of thought have emerged in the contemporary
reappraisal of the international law of self-defense, a reappraisal that has
attracted a vast literature since the release of the National Security Strategy
of the United States in 2002.119 The traditionalists argue that the principle
of priority is still the most reasonable rule since relaxing the prohibition on
first-strikes creates a Zeno's paradox where states are pressured to preempt
each other's preemptions. 120 Opponents of the traditional view invoke the
collapse of the League of Nations, and warn that the international legal
system will not survive if divorced from strategic realities and the practice
of the great powers. The skeptics, on the other hand, believe that the
survival of states is not a matter of law. Michael Glennon, a professor at the
Fletcher School of Law and Diplomacy, has proclaimed the death of the
Charter prohibitions on the use of force. 121 According to Glennon, coherent
international law concerning intervention by states no longer exists. The
received rules neither describe accurately what nations do, nor predict
reliably what they will do, nor describe intelligently what they should do.

119. THE WHITE HOUSE, THE NATIONAL SECURITY STRATEGY OF THE UNITED STATES OF

AMERICA (Sept. 2002), http://georgewbush-whitehouse.archives.gov/nsc/nss/2002/; for a range of
views, see Lori F. Damrosch & Bernard H. Oxman, Agora: Future Implications of the Iraq Conflict, 97
AM. J. INT'L L. 553 (2003).

120. See THOMAS C. SCHELLING, THE STRATEGY OF CONFLICT 207-29 (1980) (describing the

notion of reciprocal fear of surprise attack).
121. Glennon, How International Rules Die, supra note 11; Glennon, The Fog of Law, supra note

11; Glennon, Terrorism and the Limits of Law, supra note 11; Glennon, How War Left the Law Behind,
supra note 11, at A37.
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The implication is that preemption should be the prerogative of each state.
The weakness of the skeptics' approach is that it justifies the law of the
jungle.

Between the traditionalists and the skeptics lie two reformist schools,
the extenders and the exceptionists. The extenders would widen the
imminence standard contained in the Caroline correspondence, an
exchange of letters in the early 1840s between the United States and
Britain, which has become a classic, though contested, statement of the law
of self-defense in international law. 12 2 According to this standard, "the use
of defensive force is permitted when the "[n]ecessity of that self-defense is
instant, overwhelming, and leaving no choice of means, and no moment for
deliberation."'123 The English legal scholar Christopher Greenwood, for
example, argues that received international law does not require States to
wait until it is too late, but it does not give a broad general license for
preemptive military action either. 24 When determining whether an attack is
imminent, the gravity of the threat and the way it would materialize are
both relevant. Greenwood's proposal would accommodate the use of force
against a non-state group in possession of weapons of mass destruction,
even if the moment of the attack remains uncertain. However,
Greenwood's reliance on a subjective threshold, rather than an objectively
verifiable armed attack, invites abuse.

The exceptionists would preserve the received framework, but
incorporate different types of exceptions. An increasing number of
international lawyers have suggested carving out nuclear proliferation as a
special category triggering a right of preemptive self-defense. They
advocate lowering the imminence bar because the nuclear threat is so
catastrophic. Michael Reisman proposes another type of exception. 125

Reisman, like the traditionalists, warns that legalizing unilateral preemptive
self-defense might increase the expectation of, and resort to, violence and
undermine world order. He would curtail self-defense in international law,
but make an exception for the United States, which, he argues, now has a

122. David A. Sadoff, A Question of Determinacy: The Legal Status ofAnticipatory Self-Defense,
40 GEO. J. INT'L L. 523, 535-36 (2009).

123. MARY ELLEN O'CONNELL, AM. SOC'Y INT'L L., THE MYTH OF PREEMPTIVE SELF-DEFENSE 9

(2002) (quoting JOHN B. MOORE, 2 A DIGEST OF INTERNATIONAL LAW 412 (1906)), http://

www.asil.org/taskforce/oconnell.pdf; HILAIRE McCoUBREY & NIGEL D. WHITE, INTERNATIONAL LAW

AND ARMED CONFLICT, 91-96 (1992); OSCAR SCHACHTER, INTERNATIONAL LAW IN THEORY AND

PRACTICE 150-52 (1991).

124. Christopher Greenwood, International Law and the Pre-emptive Use of Force: Afghanistan,
Al-Qaida, andIraq, 4 SAN DIEGO INT'L L.J. 7, 15-16 (2003).

125. Michael Reisman, Editorial Comment, Assessing Claims to Revise the Laws of War, 97 AM. J.
INT'L L. 82, 90 (2003).
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unique role as guarantor of world order. According to Reisman, the Bush
doctrine contained in NSS 2002 stabilizes expectations without
undermining the international system. 126 However, Reisman's suggestion
requires states to accept American hegemony and trust American
commitments to use its military might for the collective good.

Alternatively, Tom Franck proposes mitigation as a legal safety valve
that preserves the rule of law but prevents it from rendering unreasonable
results in exceptional cases. 127 When strict adherence to the law would lead
to catastrophic results, Franck argues that states withhold judgment-just
as domestic courts have withheld judgment when small groups stranded on
a lifeboat eat the cabin boy so the rest of the castaways can survive. He
argues that the majority of states withheld judgment after Israel's 1967 War
with its Arab neighbors and after the NATO bombing of Kosovo. The
problem with Franck's proposal is that it does not guide state behavior-
the exception only applies after the military intervention occurs.

4. Suggested Interpretations
Removing Article 2.of the 1974 Definition does not resolve the debate

over the scope of self-defense. Rather, it pushes its resolution to the ICC
judges who are required to make interpretations in concrete cases.
Removing Article 2 would represent a conscious choice on the part of the
SWGCA to recast the question of self-defense as a legal rather than a
political issue, at least in the domain of international criminal law. This is a
positive development. Judges considering concrete cases, unlike working
groups negotiating general principles, have the capacity to devise nuanced
case-by-case solutions that, over time, and in the aggregate-like the
common law-may reveal guiding principles. Furthermore, the
considerations guiding the judicial decisions of ICC judges are less
politicized than the positions of SWGCA delegations representing the
interests of their nations and therefore have the potential to constitute an
impartial, and ideally, a generalizable, approach for fairly adjudicating
cases. Critics of judge-made law in the domain of high politics resist what
they consider to be the judicialization of politics and point out the lack of
democratic accountability of ICC judges. They argue that peace is better
promoted through flexibility and political negotiation rather than through
law. Ferencz and others retort that the current framework of high politics
has failed to curb war and that the time for a legal approach is upon us.

126. See id. at 87, 90.

127. THOMAS M. FRANCK, RECOURSE TO FORCE: STATE ACTION AGAINST THREATS AND ARMED

ATrACKS 174 (2002).
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In their decisions, judges adjudicating aggression cases should be
guided by three considerations. First, a just interpretation should admit no
double standard. Exceptionally, if certain states are granted special powers,
they should also have special responsibilities to use them for the aggregate
good of the community. The non-proliferation treaty was designed this
way. Non-nuclear powers were not supposed to acquire nuclear weapons
and, in exchange, nuclear powers were meant to disarm. The nuclear
powers did not fulfill their side of the bargain and the double standard has
undermined the treaty's pull to compliance. Today, survey Iranians on
whether the NPT is a just regime and the vast majority will answer "no."
The double standard criteria would eliminate Reisman's proposed
exception to the current use of force regime for the United States.

Second, any rule should include widely accepted institutional checks
and balances. It is a basic principle of fairness recognized all over the
world that a party to a dispute should not also be the judge because people
and groups tend to favor their own cause. In spite of its failings, the most
legitimate institutional body to authorize the use of force is still the
Security Council. But the reality is that the Council is a political body often
deadlocked on points of self-interest, and it cannot always be relied upon to
decide fairly. In cases of Security Council deadlock, ICC judges should
also take account of the authorization of established regional bodies, like
the African Union or the Organization of American States-i.e., the next
most legitimate institutional body to authorize force after the SC-since
they have an interest in maintaining a stable neighborhood. Finally, judges
should consider whether the case for self-defense was made publicly,
giving as much information as could safely be divulged at one of these
bodies before acting. If the attack is imminent, and time does not permit
deliberation, the self-defense justification should be formally evaluated by
the ICC judges after the fact. The 2002 and 2006 U.S. National Security
Strategies go too far in their unilateralism.

Third, the rule applied by the ICC judges should not be a suicide pact.
The imminence standard should be relaxed somewhat when the threat is
catastrophic. However, it would be dangerous to relax the standard absent
an increased commitment by states to justify their armed interventions
before the most legitimate international forum available, starting with the
Security Council. If the Security Council, the local regional organization,
and maybe the General Assembly, as a last resort, deny the legitimacy of
the military intervention, this is strong evidence for the ICC judges that the
use of force was illegal and unjustified. For their part, these institutions
must be prepared to convene and decide rapidly. Ultimately, a just
interpretation of the law of self-defense will wisely counterbalance the

[Vol120:1
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risks of weapons of mass destruction in the hands of extremists and the
risks of creating an environment where no checks and balances exist to
restrain the arbitrary use of military power.

C. The Acts that Qualify as Aggression

1. The 1974 Definition Prior to Its Incorporation into the Crime of
Aggression

At first glance, the 1974 Definition seems to prohibit only the use of
"armed force," not other uses of force. According to Article 1, "Aggression
is the use of armed force by a State against another state." Article 2
prohibits the first use of "armed force." All of the acts of aggression listed
in Article 3-invasion, bombing, blockade, etc.-include the use of armed
force.

The use of armed force was not, however, the only use of force that
the General Assembly committees considered including. A protracted
debate over the inclusion or exclusion of so-called economic aggression
risked paralyzing the working group. The 1967 and 1973 Oil Embargoes,
whereby the oil-producing Arab states sought to deter Israel's allies from
supporting it militarily by denying them oil, were fresh in the minds of
many delegates. According to Julius Stone, "[a] substantial body of states
continued to press in the Special Committee for inclusion of economic
aggression in the definition." 128 In the midst of paralyzing controversy, the
Special Committee once again accommodated competing positions by
using the drafting technique that gives the 1974 Definition its Escheresque
quality.

In particular, the concept of aggression, which appears
incontrovertible from the perspective of Articles 1, 2, and 3, becomes
bifurcated when considered in light of the definition as a whole. Article 4
qualifies the list of uses of armed force amounting to aggression: "The acts
enumerated above are not exhaustive and the Security Council may
determine that other acts constitute aggression under the provisions of the
Charter." The SWGCA, however, after years of debates, chose not to
include Article 4 of the 1974 Definition in its definition of the crime of
aggression lest it violate the principle of legality by failing to forewarn
potential perpetrators of the acts that are prohibited.

In addition, as Stone points out, "the fact that an alleged aggressor's
use of armed force had been in response to extreme economic coercion
might be held by the Security Council [or, in the future, the ICC] to be

128. Stone, 1977, supra note 105, at 230.
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among the 'other relevant circumstances' which, under Article 2 of the
Consolidated Text [the first use of force is a primafacie act of aggression],
might lead to the conclusion that a finding of aggression was not
justified."' 2 9 The 1974 Definition was drafted so that no concept, including
economic aggression, could be used as a sword by one superpower without
also being used as a shield by the other-so long as their international
lawyers grasped its Escheresque quality.

Article 5(1) qualifies Articles 1, 2, 3, and 4 still further. According to
Article 5(1), "No consideration of whatever nature, whether political,
economic, military or otherwise, may serve as a justification for
aggression." This seems to cut Stone's argument down-read literally, the
use of armed force cannot be justified as self-defense in response to
economic aggression. However, read literally, Article 5(1) also removes the
use of armed force as a justified response to an armed attack-no military
consideration can serve as a justification for aggression.

This cannot be correct: the inherent right to self-defense is enshrined
in Article 51 of the UN Charter and general international law. The way to
reconcile Article 51 with the articles preceding it is to notice that no
consideration, whether political, economic, military or otherwise, may
serve as a justification for aggression, rather than the use of armed force. In
other words, the use of armed force short of aggression may be justified in
response to political, economic, or military offensives. Whether the use of
economic, diplomatic, or today, cyber force, can trigger the right to use
armed force in self-defense depends upon the interpretation of the 1974
Resolution as a whole.

2. The 2009 SWGCA Concept of the State/Collective Act of
Aggression

The delicate structure of the 1974 Definition, which simultaneously
includes and excludes the use of force not qualifying as armed force within
its provisions, depending upon how the Definition is read, is disturbed
when Articles 2, 4, and 5 are removed, as the SWGCA has done. Articles 1
and 3 of the 1974 Definition, the only articles to be included in the
definition of the crime of aggression, are incontrovertible-only the use of
armed force is prohibited. The removal of the other articles limits the
SWGCA definition of aggression at a time when military planners foresee
an imminent increase in unarmed attacks, including sabotage and
cyberattacks, that disrupt networked systems and cause massive damage.

129. Id.

[Vol120:1
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The SWGCA did, however, deliberately build in what some
participants considered "constructive ambiguity" as a diplomatic solution
to the debate over whether the list of prohibited acts should be open or
closed.' 30 Article 8 bis, paragraph 2, which reads, "[a]ny of the following
acts, regardless of a declaration of war, shall, in accordance with United
Nations General Assembly resolution 3314 (XXIX) of 14 December 1974,
qualify as an act of aggression," may be interpreted as either closing or
opening the list that follows. This is because the ambiguous phrase "any of
the following acts" gives little indication as to whether these are the only
acts that qualify as acts of aggression or whether they are meant as
examples. Though this "constructive ambiguity" may leave a tribunal
interpreting the crime some leeway to add new acts, it does not resolve the
question of whether armed attacks are the only acts prohibited by the
definition.

3. Suggested Modifications and Interpretations
Systems disruption, including cyberattacks causing damage akin to an

armed attack, should be included as acts of aggression. This can be done in
one of four ways: the word "armed" can be replaced by another word such
as "destructive"; the crime of aggression can be interpreted in light of the
original 1974 Definition; the listed acts can be incrementally expanded by
analogy; or the word "armed" can be interpreted broadly to include any
tool capable of disrupting a system and causing massive damage.

Replacing the word "armed" in "armed attack" with "destructive"
shifts the focus of the act of aggression from means to effects. Rather than
the attack being "armed," it must be "destructive" to violate the provision.
In the context of criminal law, this means intentionally destructive. This
modification has the advantage of including future acts that are difficult to
foresee within the ambit of the crime. It accords, moreover, with the moral
sentiment that intentionally destructive behavior is blameworthy by
whatever means it is committed. The weakness of the approach is that it
may overreach, including normal competitive behavior among states.
Another disadvantage is that proposing a controversial drafting
modification of this sort at the review conference, one not firmly based
upon existing international law, may stall the negotiations at the eleventh
hour.

130. International Criminal Court [ICC], Assembly of States Parties, 6th Sess., Special Working
Group on the Crime of Aggression, Informal Inter-Sessional Meeting of the Special Working Group on
the Crime of Aggression, held at Lichtenstein Institute on Self-Determination, Woodrow Wilson
School, Princeton University, United States, June 11-14, 2007, 47, ICC-ASP/6/SWGCAINF. 1.
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Another way unarmed systems disruptions can be included within the
ambit of the crime is for jurists to interpret the definition of the crime of
aggression in light of the 1974 Definition. As discussed earlier, this
interpretation is natural in light of the language of Paragraph 2 of the draft
definition of the crime of aggression which reads, in relevant part, "Any of
the following acts, regardless of a declaration of war, shall, in accordance
with United Nations General Assembly resolution 3314 (XXIX) of 14
December 1974, qualify as an act of aggression." This could allow for the
inclusion of new means of violence into the list of prohibited acts through
Article 4 of the 1974 Definition, which reads, "The acts enumerated above
are not exhaustive and the Security Council may determine that other acts
constitute aggression under the provisions of the Charter." Two problems
arise, however, and both were raised in the SWGCA debates. First, an open
list may violate the principle of legality in criminal law whereby an
accused must be forewarned of the prohibited behavior in order to be
punished for it. 131 Second, and related, the Security Council should be kept
separate from the court during the trial or the court's independence will be
challenged and its legitimacy may be undermined.

An alternative is to analogize from the listed acts to include new acts
of aggression. For example, a denial of service cyberattack, whereby
hackers overwhelm government, military, or other essential systems and
prevent communication with the outside world, may be analogized to a
blockade. There are three main problems with this approach. The first is
that the first sentence of Article 22(2) of the Rome Statute explicitly
prohibits this sort of judicial interpretation: "The definition of a crime shall
be strictly construed and shall not be extended by analogy." The second
problem is that not every systems disruption will have an analogy in the list
of prohibited acts. The third problem is that analogizing from the list of
prohibited acts does not get around the explicit identification of "armed
attack" as a requirement for an act to qualify as aggression.

The fourth, and I think the best, solution is for jurists to read the word
"armed" in "armed attack" broadly. Whatever tool is used to attack an
enemy, whether it is a wrench disabling an oil pipeline, a bucket of water
poured on a sensitive electronic device, or a personal computer planting a
virus into a government network, should be considered an armament if the
intention is aggressive and the damage surpasses the de minimis threshold,
amounting to a violation of the UN Charter. This interpretation does not
violate article 22(2) of the Rome Statute because no analogy is necessary,

131. Id. 50.
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only a broad reading of the word "armed." Furthermore, the SWGCA does
not need to negotiate any changes to the existing language of the provision.

The larger point, however, is that at a time when warfare is changing
and new methods of committing aggression are becoming increasingly
dangerous, inexpensive, and prevalent, the drafters of the crime of
aggression should employ a method that is forward- as well as backward-
looking. Rather than just negotiating the appropriate precedents and the
way that they are to be incorporated, the drafters and interpreters of the
definition should also consider how new contingencies should impact its
core concepts, properties, and relations.

D. The 1974 Concept of Aggression is Escheresque

The way we evaluate the Escheresque property of the 1974 Resolution
depends upon our understanding of the purpose and function of
international law. The international legal scholars of the day wrestled with
the problem, and their theoretical orientations are evident from their
expectations of what the definition would achieve. Stone's disappointment
with the text permeates his analysis:

It is indeed dramatic to the point of high tragedy-or is it low
comedy?-that so many of the issues on which the Consensus Definition
of 1974 is silent, or builds into itself the head-on conflicts in the
standpoints of states, are rather central and critical for contemporary
international crises and tensions. 132

In this passage, Stone reveals his expectation that legal texts are meant
to be determinate, systematic, and authoritative, and in this regard, his
analysis can be characterized as formalistic. His disappointment stems from
the fact that the 1974 Definition does not accord with the formalist ideal.

Looking back at the 1974 Definition in 2007, Ferencz draws a
different conclusion, a conclusion more in line with the functionalist
sensibility of the international legal establishment of the post World War II
era: "[t]he wording left no doubt that the 1974 consensus definition of
aggression bound no one. It reflected the fears, doubts, and hesitations of
its time. However, it was also a cautious step toward a more rational world
order." 133 Ferencz's optimism, in spite of the observation, which he shares
with Stone, that the 1974 Definition binds no one, stems from his faith in
the legal process, born at Nuremberg, and his forecast that international law
is headed in the direction of a liberal order.' 34 On the legal process, Ferencz

132. Stone, 1977, supra note 105, at 225.
133. Benjamin B. Ferencz, Enabling the International Criminal Court to Punish Aggression, 6

WASH. U. GLOBAL STUD. L. REV. 551, 556 (2007) [hereinafter Ferencz, 2007].
134. Ferencz states:
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wrote, "[t]he voluntary surrender of a bit of sovereignty in favor of a
reasonable process for the adjudication of such differences as are bound to
arise, and a system of enforceable sanctions, are further requirements if
reason is to replace barbarism."' 135 The creation of the ICC in 1998 fuelled
Ferencz's optimism that the 1974 Definition would advance his lifelong
project to replace war with law. 136 It remains to be seen whether the ICC
will ever have an opportunity to interpret the definition to resolve cases
and, if so, whether it is capable of advancing Ferencz's lifelong dream of
subverting the law of force with the rule of law. 137

Though the state act of the SWGCA definition of aggression is
ultimately more determinate than the 1974 Definition, it is also less
flexible. This is regrettable when there is finally an institutional
arrangement, the Rome System's network of courts (including the ICC), to
interpret the law and apply it in concrete cases. It is true that determinacy
has its advantages in the judicial realm: a criminal provision that is stark is
less likely to violate the principle of legality and, at the hands of an able
defense team, result in technical acquittals of otherwise blameworthy

The consensus definition of aggression is only a tiny fragment in a much broader mosaic. It is
a tool which may be used to help build a more peaceful society of States. States that recognize
that they are interdependent and not independent, that cherish and nurture their cultural and
religious heritages without seeking to impose them on anyone else, that have the right to
organize their own political and economic systems in whatever manner seems to them to best
serve the happiness of their peoples, must also recognize that, in their own self-interest, they
may have to surrender some portion of their sovereignty, their wealth and their power in order
that the hopes and aspirations of all mankind may be fulfilled.

Ferencz, 1975, supra note 103, at 717.
135. Ferencz, 1973, supra note 115, at 462.
136. Benjamin B. Ferencz, Reconciling Legitimate Concerns and Removing the Lock from the

Courthouse Door, May 2008, http://www.benferencz.org/ (follow "Articles and Lectures" hyperlink;
then follow "Speaking Frankly About Aggression" hyperlink).

137. What holds true for Stone and Ferencz can be generalized to other theorists of international
law. The way that they evaluate the 1974 Definition, whether they actually undertook that exercise or
not, depends upon their expectations about the purpose and function of international law. Myres
McDougal and Harold Lasswell's policy-oriented school of jurisprudence, developed at the time the
1974 Definition was being negotiated, eschewed positivist approaches and held that the overriding goal
of international law was to arrive at solutions that reflect the global common interest in approximating a
world public order of human dignity. Myres S. McDougal & Florentino P. Feliciano, Legal Regulation
of Resort to International Coercion: Aggression and Self-Defense in Policy Perspective, 68 YALE L.J.
1057 (1959); MYRES S. McDOUGAL & FLORENTINO P. FELICIANO, THE INTERNATIONAL LAW OF WAR:

TRANSNATIONAL COERCION AND WORLD PUBLIC ORDER (New Haven Press 1994) (1961 originally
published as LAW AND MINIMUM WORLD PUBLIC ORDER: THE LEGAL REGULATION OF
INTERNATIONAL COERCION). Abram Chayes, Thomas Ehrlich, and Andreas Lowenfeld's international
legal process school, developed at Harvard Law School in the 1960s, with its confidence in institutional
settlement, concentrates not so much on the exposition of rules and their content as on how international
law rules are actually deployed by the makers of foreign policy. ABRAM CHAYES, THOMAS EHRLICH &
ANDREAS LOWENFELD, I INTERNATIONAL LEGAL PROCESS: MATERIALS FOR AN INTRODUCTORY
COURSE (1968).

[Vol 20:1



CONCEPTUALIZING AGGRESSION

defendants. The risk, however, is that an inflexible crime will undermine
the legitimacy of the court and the law in other ways, in particular by
becoming irrelevant as times change. The challenge, faced by the drafters
of the crime of aggression but not unique to them, is how to best balance
the demands of certainty and flexibility in their definition. The grounded
theory method offers them specific insights about how to go about doing
this. Once the definition is implemented, the judges take over and are faced
with the same challenge as they interpret the law.

IV. CONCEPTUALIZING THE INDIVIDUAL'S PARTICIPATION IN
COLLECTIVE ACT OF AGGRESSION

In his essay, Beyond Nuremberg: Individual Responsibility for War
Crimes, David Cohen poses the key question for this part of the paper.
Unlike ordinary domestic crimes, mass atrocities are,

the product of collective, systematic, bureaucratic activity, made possible
only by the collaboration of massive and complex organizations in the
execution of criminal policies initiated at the highest levels of
government. How, then, is individual responsibility to be located,
limited, and defined within the vast bureaucratic apparatuses that make
possible the pulling of a trigger or the dropping of a gas canister in some
far-flung place? 138

The SWGCA has negotiated an answer to Cohen's question in the
form of three interrelated legal mechanisms that serve as a conceptual link
between the individual and the state/collective act: 1) a leadership clause;
2) a set of conduct verbs describing the culpable conduct; and 3) a liability
doctrine setting out the nature of the defendant's relationship to the
aggressive group. The following sub-Parts consider these components in
turn, test them against the future aggression scenarios set out in Part II, and,
following the grounded theory approach through, suggest incremental
modifications and interpretations that bring the definition of the crime of
aggression up to date.

A. The Leadership Clause

The leadership clause is a phrase within the definition of the crime of
aggression that limits the reach of the crime to leaders and excludes
followers. Since Silvia Fernandez de Gurmendi, Coordinator of the
PrepCom working group, released her 2002 Discussion Paper, there has
been near consensus among delegates that the crime of aggression should

138. David Cohen, Beyond Nuremberg: Individual Responsibility for War Crimes, in HUMAN
RIGHTS IN POLITICAL TRANsITIONS: GETTYSBURG TO BOSNIA, 53, 53 (Carla Hesse & Robert Post eds.,

1999).
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