rlu Florida International University College of Law
eCollections

Law

Faculty Publications Faculty Scholarship

2017

The Abiding Problem of Witness Statements in International
Criminal Trials

Megan A. Fairlie
Florida International University College of Law, megan.fairlie@fiu.edu

Follow this and additional works at: https://ecollections.law.fiu.edu/faculty_publications

Cf Part of the Criminal Law Commons, and the International Law Commons

Recommended Citation

Megan A. Fairlie, The Abiding Problem of Witness Statements in International Criminal Trials, 50 N.Y.U. J.
Int'l L. & Pol. 75 (2017).

This Article is brought to you for free and open access by the Faculty Scholarship at eCollections. It has been
accepted for inclusion in Faculty Publications by an authorized administrator of eCollections. For more information,
please contact lisdavis@fiu.edu.















2017] PROBLEM OF WITNESS STATEMENTS 93

nal eliminated its preference for live testimony through its
adoption of sub-rule 89(F),%¢ which established a “no prefer-
ence alternative.”®> These amendments marked a critical turn-
ing point for the ICTY. First, sub-rule 89(F) created a “dra-
matic change in the way evidence [was] to be received by the
International Tribunal.”3¢ This change was “a 180 degree turn
from the earlier emphasis on the ‘principle’ of live testi-
mony,”®7 although this was scarcely acknowledged in the Tri-
bunal’s accompanying report, which no longer emphasized
the distinction between the ICTY approach and that of the
post-WWII tribunals.®8 For its part, Rule 92 bis would go on to
become “the single most successful rule amendment of the
[ICTY] if measured by durability, broad acceptance and fre-
quency of use.”® It would also later serve as the model for ICC
revised Rule 68(2) (b).9°

IV. TuE EMERGENCE OF THE CONTEMPORARY TEMPLATE
A.  Reliability Issues

As introduced, Rule 92 bis permitted the admission of
written statements (declared and verified in a form prescribed
by the rule), as well as written statements by unavailable de-

of the Kordic and Cerkez Decision”). Se¢ also Int’l Crim. Trib. for the Former
Yugoslavia [ICTY], Eighth Ann. Rep. of the International Tribunal for the Prosecu-
tion of Persons Responsible for Serious Violations of International Humanitarian Law
in the Territory of the Former Yugoslavia Since 1991, { 51, U.N. Doc. A/56/352-
S/2001/865 (Sept. 17, 2001) [hereinafter Eighth Ann. ICTY Rep.] (noting
that, of the new rules then-created, the most significant was Rule 92 &is and
that the rule “provides a framework for the admission of formal written state-
ments and transcripts . . . at the discretion of the Trial Chamber”).

84. ICTY RPE, R.89 (F), UN Doc. IT/32/Rev.19 (2000) (“A Chamber
may receive the evidence of a witness orally or, where the interests of justice
allow, in written form.”).

85. Wald, supra note 12, at 548.

86. Gideon Boas, Creating Laws of Evidence for International Criminal Law:
The ICTY and the Principle of Flexibility, 12 Crim. L.F. 41, 48 (2001).

87. Wald, supra note 12, at 548 (noting that Rule 89(F) states a “counter-
principle” to the Tribunal’s “distinct preference for live witness testimony”).

88. Fairlie, supra note 78, at 71 (noting that the Tribunal emphasized this
distinction just two years earlier).

89. Christopher Gosnell, Admissibility of Evidence, in PRINCIPLES OF Evi-
DENCE IN INTERNATIONAL CRIMINAL JUSTICE, supra note 46, at 375, 396.

90. ICC RPE, Rule 68(2) (b), ICC-PIDS-LT-02-002/13_Eng (2013). Rules
amended by ICC 2013 Amendments, supra note 4.
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94 INTERNATIONAL LAW AND POLITICS [Vol. 50:75

clarants (unsworn and in no specified form),°! and transcripts
from prior ICTY proceedings.®2 Notably, the rule required
neither that the statements corroborate live testimony nor that
they be accompanied by the right of cross-examination, tech-
niques the Tribunal previously employed to provide a “guaran-
tee of reliability.”?® Instead, the “cumulative nature” of a state-
ment was a factor in favor of its admission, and cross-examina-
tion of its author a matter of judicial discretion.®* Accordingly,
the new rule further emphasized that the statutory right of an
ICTY accused “to examine, or have examined, witnesses
against him, is not an absolute one,”® while simultaneously
remaining “silent as to the factors that should influence the
exercise of the Chamber’s discretion” regarding cross-exami-
nation.?® At the same time, however, these reliability short-
comings were ostensibly tempered by the fact that the rule was
limited to statements that go “to [the] proof of a matter other

91. For an unavailable witness, the rule provided that a Trial Chamber
may “find[ ] from the circumstances in which the statement was made and
recorded that there are satisfactory indicia of its reliability.” ICTY RPE, Rule
92 bis (C)(ii), U.N. Doc. IT/32/Rev. 19 (Jan. 19, 2001). After a series of
subsequent amendments, the provision on written statements of unavailable
declarants was ultimately relocated to Rule 92 quater. ICTY RPE, Rule 92
quarter,U.N. Doc. IT/32/Rev. 49 (May 22, 2013). See¢ also infra Part VII.

92. ICTY RPE, Rule 92 bis (D), U.N. Doc. IT/32/Rev. 19 (Jan. 19, 2001).

93. Wald, supra note 12, at 542 (applying this description to the require-
ments of corroboration and cross-examination).

94. ICTY RPE, Rule 92 &is (A) (i), (E), U.N. Doc. IT/32/Rev. 19 (Jan. 19,
2001). A later version of the rule moves the cross-examination language to
92 bis (C). ICTY RPE, Rule 92 bis (C), U.N. Doc. IT/32/Rev. 39 (Sept. 26,
2006) (adding that “if it does so decide, the provisions of Rule 92 ter shall
apply”). For a discussion of the subsequently adopted 92 ter, see infra Part VL.

95. Prosecutor v. Milosevic, Case No. IT-02-54-T, Decision on Prosecution
Motion for the Admission of Transcripts in Lieu of Viva Voce Testimony
Pursuant to Rule 92 bis (D)—Foca Transcripts, § 24, (Int’l Crim. Trib. for
the Former Yugoslavia June 30, 2003) (citing to Prosecutor v. Galic, Case No.
IT-98-29-AR73.2, Decision on Interlocutory Appeal Concerning Rule 92 bis
(C) (Int’l Crim. Trib. for the Former Yugoslavia June. 7, 2002)). Notably,
this right was never absolute, in light of the Tribunal’s decision to admit
hearsay. See supra note 68; see also Peter Murphy, No Free Lunch, No Free Proof:
The Indiscriminate Admission of Evidence is a Serious Flaw in International Crimi-
nal Trials, 8 J. INT'L CriM. JusT. 539, 560 (2010) (describing the decision to
admit hearsay in international criminal proceedings as something that re-
sults in “[t]he inevitable derogation from the accused’s fundamental right to
cross-examine [that] has inescapable implications for the fairness of the
trial”).

96. Robinson, supra note 58, at 1042,
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2017] PROBLEM OF WITNESS STATEMENTS 95

than the acts and conduct of the accused” as charged in the
indictment.®” Along these lines, when Rule 92 b&is was first
adopted, the Tribunal emphasized that the rule was designed
to “facilitate the admission by way of written statement of pe-
ripheral or background evidence in order to expedite proceed-
ings while protecting the rights of the accused.”®

B. Framework Considerations at the ICTY

ICTY appellate jurisprudence explains that the decision
to limit Rule 92 bis evidence to material unrelated to the acts
of the accused “reflects a concern for the reliability of the ma-
terial prepared by a party for the purposes of trial proceed-
ings.”?? Specifically, the Appeals Chamber announced that the
rule applies solely to documents created by the parties for the
purpose of litigation,'%® material the common law recognizes
as vulnerable to fabrication and liable to “contain[ ] only the
most favourable version of the facts.”1%! Thus, consistent with
the ICTY’s use of the contest model and associated concerns
regarding party-generated evidence, the rule was designed “to
ensure that the parties contest against each other fairly.”102
This aspect of Rule 92 bis serves as a critical reminder that the
Tribunal’s adversarial framework necessitates the protection it
provides, even under a rule specifically devised for the prose-
cution.103

97. Id. at 1043.

98. Eighth Ann. ICTY Rep., supra note 83, { 51.

99. Eugene O’Sullivan & Deirdre Montgomery, The Erosion of the Right to
Confrontation Under the Cloak of Fairness at the ICTY, 8 ]. INT’L CriM. JusT. 511,
517 (2010). See also Jackson, supra note 64, at 31 (“One of the reasons why
common law adversarial systems have been traditionally suspicious of written
statements is because there are well-founded doubts about the reliability of
statements taken by parties for the purpose of litigation.”).

100. Prosecutor v. Galic, Case No. IT-98-29-AR73.2, Decision on Interlocu-
tory Appeal Concerning Rule 92 bis (C), I 31 (Int'l Crim. Trib. for the For-
mer Yugoslavia June 7, 2002) (“[R]ule 92 bis has no effect upon hearsay
material which was not prepared for the purposes of legal proceedings.”).

101. Id. 1 29.

102. Doran et al., supra note 39, at 20.

103. Indeed, even though Rule 92 bis and later provisions governing the
admission of written statements may be used by the defense, these rules “are
primarily designed to be employed by the Prosecution.” Kay, supra note 82,
at 496. This fact is reflected in practice, wherein the rules have been used
more frequently by the prosecution than the defense. See Yvonne McDer-
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This is particularly significant because Tribunal jurispru-
dence sometimes appears to redefine the role of the ICTY
Prosecutor from that of an adversary to a more Continental-
like figure who “represents the public interest of the interna-
tional community and has to act with objectivity and fairness
appropriate to that circumstance.”'%* In fact, dicta from one
decision goes so far as to claim that the ICTY prosecutor “is an
organ of international criminal justice whose object is not sim-
ply to secure a conviction but to present the case for the Prose-
cution, which includes not only inculpatory, but also exculpa-
tory evidence, in order to assist the Chamber to discover truth
in a judicial setting.”19% As 92 bis implicitly (and properly) rec-
ognizes, however, this sweeping language finds no support in
the Tribunal’s Statute or Rules,° nor, indeed, in the ICTY
Prosecution’s actual investigatory and trial practices.!07

mott, The Admissibility and Weight of Written Testimony, 26 LEIDEN J. INT'L L.
971, 976 (2013).

104. Prosecutor v. Milosevic, Case No. IT-02-54-AR.73.2, Decision on Ad-
missibility of Prosecution Investigator’s Evidence, Partial Dissenting Opinion
of Judge Shahabuddeen, § 18 (Int’l Crim. Trib. for the Former Yugoslavia
Sept. 30, 2002) (citing, as the basis for this assertion, representations made
by representatives of the Office of the Prosecutor throughout the course of
trial proceedings, along with a regulation issued by the Chief Prosecutor in
1999). For a discussion of the Continental prosecutor’s (purportedly) impar-
tial role, see, for example, Thomas Weigend, A Judge by Another Name? Com-
parative Perspectives on the Role of the Public Prosecutor, in THE PROSECUTOR IN
TRANSNATIONAL PErRsPECTIVE 377, 381 (Luna & Wade eds., 2012).

105. Prosecutor v. Kupreskic, Case No. IT-95-16-T, Decision on Communi-
cations Between the Parties and Their Witnesses, { ii (Int’l Crim. Trib. for
the Former Yugoslavia Sept. 21, 1998).

106. For example, Tribunal Rules only provide for prosecutorial disclo-
sure of exculpatory materials known to the prosecution. ICTY RPE, Rule
68(A), UN. Doc. IT/32/Rev. 19 (Jan. 19, 2001). Consequently, “no appro-
priate legal framework supported th{e aforementioned] aspiration.” Zap-
PALA, supra note 68, at 41 (remarking that the Tribunal might consider
amending its Rules to provide that the Prosecutor search for exculpatory
evidence).

107. As a then-legal officer with the ICTY OTP explained, “[Tlhe prosecu-
tion does not endeavour to provide the Trial Chamber with all the informa-
tion relevant to the crime and the accused, but rather only that evidence
which supports the prosecution’s theory of the case. Thus, it remains for the
defense to submit exculpatory evidence and to call witnesses for the ac-
cused.” Daryl A. Mundis, From ‘Common Law’ Towards ‘Civil Law’: The Evolu-
tion of the ICTY Rules of Procedure and Evidence, 14 LEmeN J. INT'L L. 367, 381
n.75 (2001).

Imaged with Permission of N.Y.U. Journal of International Law and Politics
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In fact, the concerns animating the limitations on the
scope and nature of 92 bis evidence were not simply theoreti-
cal ones associated with the ICTY’s adversarial framework.
Rather, they had a basis in Tribunal experience. For instance,
one Appeals Chamber decision expressly acknowledges that—
pre-92 bis—questions concerning the reliability of “written
statements given by prospective witnesses to OTP [Office of
the Prosecution] investigators . . . ha[d] unfortunately
arisen.”1% As the judge who authored that opinion later ex-
plained, the acts and conduct limitation was therefore de-
signed both to “ensure the reliability of the evidence in rela-
tion to it, and to prevent the possibility of the statement plac-
ing the best gloss on the evidence which suits th[e offering]
party.”log

Because this provides just one example of the ways in
which the combination of the prosecutor’s adversarial role
and the use of written evidence has the potential to affect the
fairness of proceedings,’' the ensuing analysis examines the
rules governing written evidence and associated case law
through the lens of the Tribunal’s party-driven construct. In so
doing, it identifies the fairness problems created by a
prosecutorial pattern of introducing more (and more damn-
ing) written evidence against the accused, while simultane-
ously limiting the test of cross-examination as well as the
judges’ ability to assess witness demeanor. Before engaging
fully in this discussion, however, it makes sense to first explain
why the lessons drawn from the ICTY experience bear direct
relevance for the ICC.

108. Prosecutor v. Galic, Case No. IT-98-29-AR73.2, Decision on Interlocu-
tory Appeal Concerning Rule 92 bis (C), 1 30 (Int'l Crim. Trib. for the For-
mer Yugoslavia June 7, 2002). The Court later notes that the rule’s purpose
is to “restrict the admissibility of this very special type of hearsay to that
which falls within its terms.” Id. at { 31.

109. Prosecutor v. Milosevic, Case No. IT-02-54-AR73.4, Decisions on In-
terlocutory Appeal on the Admissibility of Evidence in Chief in the Form of
Written Statements, Dissenting Opinion of judge Hunt, 1 19 (Int’l Crim.
Trib. for the Former Yugoslavia Sept. 30, 2003).

110. For example, the prosecutor could alternatively place “the best gloss”
on the evidence by calling only the strongest witnesses while using the unt-
ested, written statements of weaker witnesses “to pile up the evidence . . . to
reinforce its persuasive power.” FRED GALVES, EDWARD J. IMWINKELREID &
THoMas LeEacH, EVIDENCE SIMULATIONS 14-15 (2013) (explaining the bene-
fits of cumulative evidence in an adversarial system).

Imaged with Permission of N.Y.U. Journal of International Law and Politics
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C. Framework Relevance at the ICC

At first glance, one might assume that any fairness assess-
ments regarding ICTY practice would have, at best, a more
limited application at the ICC—at least insofar as they relate to
the party-driven aspect of ICTY proceedings. This is because of
the “principle of objectivity” that flows from the statutory man-
date that the ICC Prosecutor “investigate incriminating and
exonerating circumstances equally,” a requirement designed
“to establish the truth.”'11 This Continental addition to the
ICC statute has been lauded by scholars trained in that tradi-
tion, who have described it as “the most spectacular and inno-
vative affirmation of prosecutorial impartiality”!'? and as some-
thing that constitutes a “major difference” to ICTY practice.!!?
If so, this suggests that the aforementioned unease regarding
untested, party-driven evidence (and related concerns) does
not apply with the same force at the ICC, at least not with re-
spect to prosecution-generated evidence. To this end, it has
even been argued that the information collected by the ICC
Prosecutor “can be seen as relatively reliable, as the prosecutor
must be objective and investigate in favour too of the ac-
cused.”!!* Thus far, however, the ICC experience belies these

111. Rome Statute, supra note 3, art. 54(1) (a). See Stefan Kirsch, The Trial
Proceedings Before the ICC, 6 INT’L CRiM. L. Rev. 275, 286 (2006) (interpreting
the provision to create an affirmative obligation on the part of the judges “to
intervene whenever [they] become aware that the Prosecution might not
fulfil its obligation to investigate and to present all aspects of the case during
the trial”).

112. Luc Coté, Independence and Impartiality, in INTERNATIONAL PROSECU-
Tors 319, 359 (Luc Reydams et al. eds., 2012) (describing the provision as
“unprecedented”). However, Coté later acknowledges that this “significant
improvement in the law has been tempered in practice.” Id. at 360.

113. Kirsch, supra note 111, at 286. See also Pocar & Carter, supra note 37,
at 23 (describing the ICC Prosecutor as “more neutral” in comparison to the
statutorily created “non-neutral prosecutor” at the ICTY); Jessica Peake, A
Spectrum of International Criminal Procedure: Shifting Patterns of Power Distribution
in International Criminal Courts and Tribunals, 26 Pace INT'L L. Rev. 182, 215
(2014) (concluding that the role of the ICC prosecutor marks “a stark depar-
ture from a prosecutor in a pure adversarial system” and creates a figure
“more akin to an official investigator in the inquisitorial system”).

114. CHRISTOPH SAFFERLING, INTERNATIONAL CRIMINAL PROGEDURE 79
(2012).

Imaged with Permission of N.Y.U. Journal of International Law and Politics
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views and raises real questions about the existence of the so-
called “principle of objectivity.”1?5

Consider, for example, Judge May’s assessment of the
principle, penned before the Court became operational, and
defined in contrast to the practice at the ICTY: “the prosecutor
of the ICC will have duties of ‘truth-seeking’ beyond the adver-
sarial framework, and must conduct investigations to find both
incriminating and exonerating evidence. (Whereas the prose-
cutor of the ad hoc tribunals has been under a duty to dis-
close, rather than seek such evidence).”11¢ This is the distinc-
tion routinely maintained, as demonstrated in Cété’s more re-
cent assessment: “Beyond the usual disclosure obligations
introduced originally [at the ICTY], the ICC Statute demands
that the prosecutor actively and equally investigate exonerat-
ing circumstances turning him into ‘an objective and impartial
body of justice.’”'1” However, a member of the ICC OTP re-
cently expressed a very different view, maintaining that the
prosecution fulfills its ostensible objectivity requirement not by
“check[ing] every single thing that could exonerate the ac-
cused,” nor by affirmatively seeking out exonerating evidence,
but merely by investigating such evidence as it comes across
and disclosing it to the defense.!1® Under this view, the ICC
Prosecutor indiscernibly resembles her adversarial counterpart

115. See generally Caroline Buisman, The Prosecutor’s Obligation to Investigate
Incriminating and Exonerating Circumstances Equally: Ilusion or Reality?, 27 LI
DEN J. INT'L L. 205 (2014) (providing a litany of examples and concluding, at
page 226, that in every matter analyzed “the prosecution failed to investigate
any of its cases with the thoroughness expected from a diligent prosecutor”).

116. RicHARD MAY & MARIEKE WIERDA, INTERNATIONAL CRIMINAL EVIDENCE
330 (2002) (citation omitted).

117. Coté, supra note 112, at 359-60 (citations omitted). See also Hans-Jorg
Behrens, Investigation, Trial and Appeal in the International Criminal Court Stal-
ute, 6 EUR. J. CRIME CriM. L. & Crim. Just. 429, 438 (1998) (discussing, inler
alia, the prosecutor’s investigative role in appeal proceedings).

118. John D. Jackson & Yassin M. Brunger, Fragmentation and Harmoniza-
tion in the Development of Evidentiary Practices in International Criminal Tribunals,
in Pluralism in International Criminal Law 159, 181 (Elies van Sliedregt &
Sergey Vasiliev eds., 2014) (quoting Respondent 10).

Imaged with Permission of N.Y.U. Journal of International Law and Politics
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at the ICTY,''® a conclusion reinforced by academic observa-
tion'2° and numerous examples in ICC practice to date.

For instance, in the Court’s first prosecution, the OTP in-
famously employed a “secretive evidentiary regime,”12!
whereby it promised to keep the information it gathered from
certain third parties confidential.!2?2 These agreements pre-
cluded the prosecution from fulfilling its disclosure obliga-
tions to the accused under the Statute.!?2 Moreover, because
the agreements were used extensively, the Trial Chamber
found that the OTP’s investigatory conduct involved the
“wholesale and serious abuse” of a designedly exceptional pro-
vision in the Rome Statute.!?* This (mis)conduct even proved
the temporary undoing of the trial because “a significant body
of exculpatory evidence” was withheld from the accused,!?® a

119. See id. (describing OTP Respondent 10’s interpretation of Article
54(1) as one that “does not vary considerably from what one would expect a
common law prosecutor to do”); see also Robert Heinsch, How to Achieve Fair
and Expeditious Proceedings Before the ICC: Is It Time for a More Judge-Dominated
Approach?, in THE EMERGING PRACTICE OF THE INTERNATIONAL CRIMINAL
Court 479, 485 (Carsten Stahn & Goran Sluiter eds., 2009) (noting that
“one can get the feeling that ICC OTP is still behaving much more like an
actor in a typical adversarial proceeding”).

120. Hanna Kucznska, THE AccusATION MODEL BEFORE THE INTERNA-
TIONAL CRIMINAL Court 52 (2015) (“[T]he prosecution has so far largely
ignored its obligation under Article 54(1)(a) to investigate incriminating
and exonerating circumstances equally.”).

121. Sabine Swoboda, The ICC Disclosure Regime—A Defense Perspective, 19
CriM. LF. 449, 472 (2008) (deploring a scheme “to drape vital exculpatory
evidence into [sic] a cloak of confidentiality”).

122. Rome Statute, supra note 3, art. 54(3) (e) (“The Prosecutor may . . .
agree not to disclose, at any stage of the proceedings, documents or infor-
mation that the Prosecutor obtains on the condition of confidentiality and
solely for the purpose of generating new evidence, unless the provider of the
information consents.”).

123. Article 67(2) requires that the prosecutor disclose “as soon as practi-
cable” evidence that “shows or tends to show the innocence of the ac-
cused, or to mitigate the guilt of the accused, or which may affect the
credibility of prosecution evidence.” Rome Statute, supra note 3.

124. Prosecutor v. Lubanga, Case No. ICC-01/04-01/06-1486, Decision on
the Consequences of Non-Disclosure of Exculpatory Materials Covered by
Article 54(3) (e) Agreements and the Application to Stay the Prosecution of
the Accused, Together with Certain Other Issues Raised at the Status Confer-
ence on 10 June 2008, T 73 (Jun. 13, 2008), https://www.icc-cpi.int/Cour-
tRecords/CR2008_05884.PDF.

125. Id. 1 92 (noting that, because the prosecution’s non-disclosure ex-
tended to the Trial Chamber, the Chamber was “unable to determine
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shortcoming that, standing alone, suggests that the OTP was
operating as a “mere party with a narrowly defined aim for the
overall outcome of the proceedings,” rather than as a Court
organ with an obligation to establish the truth.12¢ In addition,
the confidentiality agreements were made with the United Na-
tions and various non-governmental organizations,'?? entities
that are not required to seek out exonerating or mitigating
evidence.'?® Accordingly, there was an identifiable lack of ob-
jectivity in the OTP’s investigation because none of the on-the-
ground investigatory work was conducted in accordance with
the Statute’s 54(1)(a) requirements.!?® In addition, ongoing
reliance on evidence provided by external entities continues
to affect the “objectivity” of current investigations—if perhaps
to a lesser extent.130

whether or not the non-disclosure of this potentially exculpatory material
constitutes a violation of the right to a fair trial”).

126. See, e.g., Behrens, supra note 117, at 438-39 (1998) (contending that
it is the combination of the statutory requirement to seek out exonerating
evidence equally, the prosecution’s ability to launch an appeal on the ac-
cused’s behalf, and the duty to disclose exonerating and mitigating evidence
that contributes to the conclusion that the ICC Prosecutor “has the duty to
establish, to the best of his powers, the truth” as an organ of the Court).

127. Heikelina Verrijn Stuart, The ICC in Trouble, 6 J. INT’L CriM. JUsT. 409,
409-417 (2008); see also Katy Glassborow, ICC Investigative Strategy Under Fire,
InsT. FOR WAR & PEACE REPORTING (Oct. 27, 2008), https://iwpr.net/global-
voices/icc-investigative-strategy-under-fire.

128. Human RicHTs FirsT, THE RoLE oF HUuMAN RiGHTS NGOs IN RELA-
TION TO ICC INVESTIGATIONS 3 (2004) (noting that NGOs frequently “call for
accountability of perpetrators as one way of addressing the violations” and,
despite the focus of the paper, making no mention of the obligation to seek
exonerating evidence). See also Caroline Buisman, Delegating Investigations:
Lessons to the Learned from the Lubanga Judgment, 11 Nw. J. INT’L Hum RTs. 30,
55 (2013) (noting that OTP has relied more on the work of NGOs and the
United Nations than their own investigations and that these organizations
are not required to seek out exonerating evidence).

129. Stuart, supra note 127, at 414 (noting that, by 2008, these types of
investigations were “still a minor factor”).

130. More recently, the ICC OTP has acknowledged that its “limited field
presence” requires it to rely on so-called “first responders” to obtain evi-
dence. OFFICE OF THE PROSECUTOR, INT'L. CRIMINAL CoURT [ICC], STRATEGIC
Pran June 2012 -2015, 1 48 (2013), https://www.icccpi.int/iccdocs/otp/
OTP-Strategic-Plan-2013.pdf. While the OTP aims to enhance its field pres-
ence, it simultaneously intends “to explore how new forms of cooperation
would allow the Office to directly access evidence that has been identified by
these first responders.” Id. See also Carsten Stahn & Dov Jacobs, The Interac-
tion Between Human Rights Fact-finding and International Criminal Proceedings:

Imaged with Permission of N.Y.U. Journal of International Law and Politics
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Moreover, patent objectivity shortcomings have arisen
within OTP-led investigations conducted in situ. For example,
in the Mbarushimana case, the Pre Trial Chamber identified
behavior directly at odds with the prosecution’s obligation to
seek exonerating evidence. In fact, the Chamber derided OTP
investigators for interview techniques that created “the impres-
sion that the investigator is so attached to his or her theory or
assumption that he or she does not refrain from putting ques-
tions in leading terms and from showing resentment, impa-
tience or disappointment whenever the witness replies in
terms which are not entirely in line with his or her expecta-
tions.”’3! The Chamber further described the techniques as
“utterly inappropriate when viewed in light of the objective, set
out in Article 54(1) (a), to establish the truth by ‘investigating
incriminating and exonerating circumstances equally.’”132

Other OTP-run investigations have similarly been criti-
cized for their failure to adequately test the incriminating in-
formation gathered,!®® although this clearly ought to be an in-
herent aspect of the objectivity mandate. In fact, and of partic-
ular significance regarding the admissibility of recorded
statements, the ICC Prosecution openly acknowledged in 2013
that “it is not always possible [for it] to investigate and find
corroboration for witness accounts.”*3* Notably, this statement

Toward a (New) Typology, in THE TRANSFORMATION OF HuMaN RicHTS FACT-
FINDING 255, 261 (Philip Alston & Sarah Knuckey eds., 2015) (noting the
unresolved question of “to what extent the direct use of findings from vari-
ous third parties can constitute an investigation within the meaning of Art-
cle 547).

131. Prosecutor v. Mbarushimana, Case No. ICC-01/04-01/10, Decision
on the Confirmation of Charges, 1 51 (Dec. 16, 2011), https://www.icc-
cpi.int/pages/record.aspx?uri=1286409.

132. Id.

133. See, e.g., Buisman, supra note 115, at 215-16 (maintaining that the
OTP has consistently failed to corroborate its witnesses and citing its failure
to confirm the ages of so-called child soldiers in the Lubanga and Katanga/
Ngidjolo cases as examples of this).

134. Simon Jennings, ICC Under Fire Over Investigations, INsT. FOR WaAR &
PEACE REPORTING (Mar. 22, 2013), https://iwpr.net/globalvoices/icc-under-
fire-over-investigations (quoting OTP). See also Karim A.A. Khan & Anand A.
Shah, Defensive Practices: Representing Clients Before the International Criminal
Court, 27 Law & ContEMP. PrOBS. 191, 221 (2014) (maintaining that OTP
failed to contact those named by its witnesses as having attended three meet-
ings central to the Prosecution’s case, despite the accessibility of these per-
sons).
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was made after the OTP had examined the relevant witnesses at
trial, and in response to criticism from the designated Trial
Chamber that the witnesses’ “remarks were too contradictory
or too hazy, too imprecise” for the Trial Chamber to base its
decision on their testimony.!3%

In light of these examples and observations, it is little sur-
prise that one member of the defense bar has described the
requirement that the prosecution investigate incriminating
and exonerating circumstances equally as a “nice provision”
that is nevertheless “meaningless in practice.”36 In fact, ICC
Judge Ozaki’s observations regarding the witness statements
obtained in ICC investigations endorse this view, while draw-
ing a distinct parallel to the taking of ICTY witness state-
ments.!37 Specifically, Judge Ozaki notes, “[W]itness state-
ments at the ICC are not taken in neutral, impartial circum-
stances.”138 Rather, “[t]hey are taken by a party (often by an
investigator) mainly in order to gather evidence to mount a
case against an accused, and without the supervision of any
impartial arbiter.”?3°

Finally, although the principle of objectivity seemingly
ought to temper the prosecutor’s adversarial role at trial, here
again the ICC Prosecutor is aligned completely (and, indeed,
openly) with her ICTY analogue. One might expect otherwise,
because the current Prosecutor interprets Article 54(1)(a) to
mean that “the prosecution is not merely a party to the pro-
ceedings, but an organ of the administration of justice.”!40 If
this role, as noted elsewhere, imposes “an obligation to assist

135. Prosecutor v. Katanga, Case No. ICC-01/04-01/07, Transcript of
Hearing to Deliver the Decision Pursuant to Article 74, 7 (Dec. 18, 2012). In
fact, in its hearing on compensation for Ngudjolo, his counsel maintained
that the prosecution “sidelined” those witnesses whose accounts were excul-
patory for the accused. Prosecutor v. Katanga, Case No. ICC-01/04-01/07,
Transcript of Compensation Hearing, 6 (Nov. 23, 2015).

136. Jackson & Brunger, supra note 118, at 181 (quoting Respondent 4).

137. See supra notes 108-09 and accompanying text.

138. Prosecutor v. Bemba Gombo, ICC-01/05-01/08, Dissenting Opinion
of Judge Kuniko Ozaki on the Decision on the Admission into Evidence of
Materials Contained in the Prosecution’s List of Evidence, 1 11 (Nov. 23,
2010), https://www.icccpi.int/CourtRecords/CR2010_10732.pdf.

139. Id.

140. Fatou Bensouda, The ICC Statute—An Insider’s Perspective on a Sui
Generis System for Global Justice, 36 N.C. J. INT'L L. & Comm. Rec. 277, 280
(2011).
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the court in discovering the truth,”!4! it appears to follow that
“the Prosecutor is not only to investigate but also to present
exonerating circumstances during trial.”42 Importantly, how-
ever, the ICC Prosecution has emphatically refuted this inter-
pretation, maintaining that it “conflates the Prosecution’s duty
to investigate ‘incriminating and exonerating circumstances
equally’ under article 54(1)(a) with the Prosecution’s discre-
tion and indeed, obligation, to present its best possible case.” 43
With regard to written witness statements, then, one should
expect the ICC Prosecutor, like her ICTY counterpart, to use
the available rules in a way that puts the best gloss on the pros-
ecution’s evidence.

In sum, despite claims of neutrality and purportedly non-
partisan evidence-gathering, the ICC OTP has established its
likeness to its adversarial predecessor in every way that matters,
in particular with respect to the use of untested witness testi-
mony. Just as the ICTY Appeals Chamber concluded that “con-
siderable emphasis” must be placed upon the need to ensure
the reliability of written statements given to ICTY investigators
by prospective witnesses “as questions concerning the reliabil-
ity of such statements have unfortunately arisen,”'** so too
have 1CC investigations produced comparable concerns. In ef-
fect, virtually all the available evidence supports the finding
that ICC investigations and trials are as adversarial as their
ICTY analogues. As a result, the due-process oriented criti-
cisms stemming from party-generated evidence that follow ap-
ply with equal effect at the ICC, and run the same risks of un-
dermining both the fairness of ICC proceedings and their per-
ceived legitimacy.

141. Coté, supra note 112, at 326 (internal citation omitted).

142. Kirsch, supra note 111, at 286 (internal citation omitted). This would
be consistent with the professed role of a Continental prosecutor, who is
charged with the mandate “to present the case to the court in a neutral
manner.” Weigend, supra note 104, at 381. Weigend later notes that this rosy
view differs from reality, in which the Continental prosecutor assumes the
role of partisan advocate by the time of trial. Id. at 382.

143. Prosecutor v. Chui, Case No. ICC-01/04-02/12-292, Prosecution’s Re-
sponse to Mathieu Ngudjolo Chui’s Request for Compensation, § 42 (Sept.
18, 2015), https://www.icc-cpi.int/CourtRecords/CR2015_17750.pdf.

144. Prosecutor v. Galic, Case No. IT-98-29-AR73.2, Decision on Interlocu-
tory Appeal Concerning Rule 92 bis (C), 1 30 (Int’l Crim. Trib. for the For-
mer Yugoslavia June 7, 2002) (citations omitted) (attributing this to “the
manner in which those written statements are compiled”).
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V. ICTY Rutrk 92 B1s/ICC RuLE 68(2) (B)
A. Fairness Concerns

The first important lesson for the ICC regarding the deci-
sion to import Rule 92 &is into its RPE (as Rule 68(2) (b)), is
that the rule’s acts and conduct restriction—placed in the pro-
vision to temper the potential unfairness of admitting party-
generated witness statements!4®>—has at best afforded incom-
plete protection in practice. This is because the limiting lan-
guage, on its terms, does not capture written testimony that
addresses the conduct of others. Consequently, this latter type
of written evidence may be fully admissible under the rule,
even though it could prove central to establishing the guilt of
the accused. As Judge Wald explained, the restriction can pro-
vide “an ephemeral distinction since a big chunk of Tribunal
jurisprudence uses a command responsibility or joint criminal
enterprise theory to convict accuseds under which they are
held responsible for the acts of subordinates, or those with
whom they collaborate.”’46 Zahar echoes this concern, describ-
ing the protection afforded by the rule as “illusory” for joint
criminal enterprise cases. In his view, “to enable admission of
the bulk of the necessary evidence within the trial’s time con-
straints and mostly without cross-examination—an invented
distinction must be maintained between evidence ‘directly’
speaking to the actions of the accused, and evidence going to
the conduct of a person other than the accused.”'4”

These criticisms have merit, as the ICTY has adopted a
literal interpretation of the Rule 92 bis limitation. Under this
construction, untested witness statements can be used to
demonstrate the guilt of the accused by, for example, estab-
lishing the conduct of another for which the accused is alleged
responsible based on shared membership in a joint criminal
enterprise (JCE).1%® As the Milosevic Chamber explained:

145. See supra note 99 and accompanying text.

146. Patricia M. Wald, Rules of Evidence in the Yugoslav War Tribunal, 21
Qumnrriac L. Rev 761, 769 (2003) (concluding that “almost all the evidence
could be said to go to the conduct or role of the accused”).

147. Alexander Zahar, Pluralism and the Rights of the Accused in International
Criminal Proceedings, in PLURALISM IN INTERNATIONAL CRIMINAL Law, supra
note 118, at 225, 242—-43.

148. Prosecutor v. Galic, Case No. IT-98-29-AR73.2, Decision on Interlocu-
tory Appeal Concerning Rule 92 bis (C) 1 10 (Int’l Crim. Trib. for the For-
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The phrase “acts and conduct of the accused” in Rule
92 bis is a plain expression and should be given its
ordinary meaning: deeds and behaviour of the ac-
cused. It should not be extended by fanciful interpre-
tation. No mention is made of acts and conduct by
alleged co-perpetrators, subordinates or, indeed, of
anybody else. Had the rule been intended to extend
to acts and conduct of the alleged co-perpetrators or
subordinates it would have said so.14°

This interpretation was later affirmed by the Appeals Chamber
in a decision that elaborates on the observations in Milosevic
and illustrates how narrow the acts and conduct restriction can
be in application. According to the majority decision, because
a broad interpretation of the limiting language would “effec-
tively denude [the rule] of any real utility,”'50 the term “acts
and conduct of the accused” applies only to evidence that goes
directly to the actus reus or mens rea of the accused or to show-
ing “that [the accused] was a superior to those who actually
did commit the crimes.”!5! Consequently, the rule places no
restriction on what 92 bis evidence establishes indirectly. In
fact, the decision notes that the prosecution may use 92 bis
statements that address the acts and conducts of others to es-
tablish the mens rea required to convict the accused.!52 Al-
though the decision noted “the short step,” in superior re-
sponsibility cases, between the acts constituting the crime
charged and a finding that the accused knew or had reason to
know of those acts, the decision suggested that this might con-

mer Yugoslavia June 7, 2002) (noting that 92 bis’acts and conduct limitation
applies in cases of JCE to written evidence that indicates the accused partici-
pated in the JCE or that he “shared with the person who actually did commit
the crimes charged the requisite intent for those crimes”).

149. Prosecutor v. Milosevic, Case No. IT-02-54, Decision on Prosecution’s
Request to Have Written Statements Admitted Under Rule 92 bis, 22 (Int’l
Crim. Trib. for the Former Yugoslavia Mar. 21, 2002).

150. Prosecutor v. Galic, Case No. IT-98-23-AR73.2, Decision on Interlocu-
tory Appeal Concerning Rule 92 bis (C) 1 9 (Int’] Crim. Trib. for the Former
Yugoslavia June 7, 2002).

151. Id. § 10.

152. Id. 1 11 (explaining that, to establish the accused’s mens rea, “the
prosecution may rely on the acts and conduct of others which have been
proved by Rule 92 bis statements”). See also Daryl A. Mundis, Current Develop-
ments at the ad hoc International Criminal Tribunals, 1 J. INT’L CriM. JuUsT. 197,
218 (commenting on the decision).

«
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stitute an appropriate use of Rule 92 &is, even in cases where
the declarant is unavailable for in-person examination.!53

Despite this concession that important Rule 92 bis evi-
dence might be admitted untested, cross-examination was, at
least initially, permitted whenever the contents of a 92 bis state-
ment addressed a disputed issue.!>* In addition, some Tribu-
nal case law even suggested that cross-examination was required
whenever 92 bis evidence was “pivotal” to the case against the
accused.!?® For example, according to the Limaj Trial Cham-
ber, “[W]hen a written statement touches upon the very es-
sence of the prosecution case against the accused, the witness
should be available for cross-examination.”'5¢ This seemingly
rights-protective assertion merits several important observa-
tions.

First, it shows how far the application of Rule 92 b&is
strayed from its avowed goal of facilitating admission of back-
ground or peripheral evidence.'” If anything, evidence that
“touches upon the very essence of the prosecution’s case”
seems the antithesis of that which is background or peripheral.
Rather, the fact that Rule 92 bis evidence can have this core

153. Prosecutor v. Galic, Case No. IT-98-29-AR73.2, Decision on Interlocu-
tory Appeal Concerning Rule 92 bis (C) 14 (Int'l Crim. Trib. for the For-
mer Yugoslavia June 7, 2002). In such cases, the Appeals Chamber notes that
“it may well be” that the evidence should not be admitted in written form or
that an absence of the opportunity to cross should preclude admission of
such statements. Id. § 15.

154. Robinson, supra note 58, at 1041-42. See also Jackson, supra note 64,
at 30 (“At first the chambers were cautious in applying this rule but over
time they have been prepared to admit written statements without cross-ex-
amination over the objection of the defense and the rule has been used to
admit large amounts of evidence that would otherwise have had to be led in
chief.”).

155. Indeed, this was Judge Robinson’s avowed preference: “[I]n my view
... [when] statements expose the accused to liability in relation to a critical
element of the Prosecution’s case, cross-examination is not at the discretion
of the Trial Chamber.” Prosecutor v. MiloSevic, Case No. IT-02-54, Decision
on Prosecution’s Request to Have Written Statements Admitted Under Rule
92 bis, Separate Opinion of Judge Patrick Robinson, § 10 (Int’l Crim. Trib.
for the Former Yugoslavia Mar. 21, 2002).

156. Prosecutor v. Limaj, Case No. IT-03-66-T, Decision on Prosecutor’s
Third Motion for Provisional Admission of Written Evidence in Lieu of Viva
Voce Testimony Pursuant to Rule 92 bis, 1 6 (Int’l Crim. Trib. for the For-
mer Yugoslavia Mar. 9, 2005).

157. See supra note 98 and accompanying text (discussing the Tribunal’s
avowed rationale for adopting the rule).
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quality demonstrates that a statement not directed at an ac-
cused can nevertheless “contribute strongly to the impression
that he is guilty.”'58 Second, it demonstrates the Tribunal’s
recognition that cross-examination and the truth-seeking ben-
efits that derive from the sheer presence of a live witness'5° are
important in ensuring the integrity of its trials. As was true of
the limitations adopted for the rule,'5% this awareness is tied
both to Tribunal experience and to theoretical concerns stem-
ming from the Tribunal’s adversarial framework. Judge Wald,
for example, admitted she “gr[ew] suspicious” of out-of-court
witness statements involving multiple translations, noting the
“margin for error in such a system” and that “in the courtroom
years later, many witnesses say they were misunderstood or
misquoted in the earlier statement.”16

The Milutinovic trial provides an illustrative example of
the important connection between witness presence and cross-
examination and the Tribunal’s truth-seeking function. In that
matter, the prosecution unsuccessfully attempted to submit
“80 or 90” Rule 92 bis statements authored by witnesses with
whom the prosecution’s lawyers had not met, and all without
the prospect of in-person examination.12 After some of the

158. Wald, supra note 12, at 551.

159. See Patricia M. Wald, ICTY Judicial Proceedings—An Appraisal from
Within, 2 J. INT'L CRIM. JusT. 466, 473 (2004) (“Donning a robe does not
enshroud its occupant with a seventh sense of whether something written on
a piece of paper is true.”).

160. See supra note 108 and accompanying text (noting reliability
problems with some of the prosecution’s written witness staterments).

161. Wald, supra note 12, at 551. Similarly, witness preparation has fre-
quently unearthed mistakes and omissions in statements obtained with the
help of translators and then summarized by prosecution investigators. Col-
leen M. Rohan, Protecting the Rights of the Accused in International Criminal Pro-
ceedings: Lip Service or Affirmative Action?, in THE ASHGATE RESEARCH COMPAN-
ION TO INTERNATIONAL CRIMINAL Law: CriticaL PerspEcTIVES 289, 300 (Wil-
liam A. Schabas et al. eds., 2013). Notably, the ICC Prosecutor has argued
for witness proofing on these very grounds. Se¢ Prosecutor v. Ongwen, Case
No. ICC02/04-01/15, Prosecution’s Request for Authorisation to Conduct
Witness Preparation, 1 11 (June 17, 2016), https://www.icc-cpi.int/Cour-
tRecords/CR2016_04399.PDF (maintaining that witness proofing can facili-
tate the use of written evidence because it provides a pretrial opportunity to
correct inaccuracies and inconsistencies in the proposed Rule 68 state-
ments).

162. In response to judicial questioning as to why lawyers had not been
sent to meet with the associated witnesses in the field, OTP responded by
saying their initial plan was to tender the witnesses’ written statements pursu-
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