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fails to list an asset as existing individual property, the law would
consider the asset a partnership asset. In the event of a breach of
fiduciary duty claim, a court would consider any knowing or
negligent failure to list a preexisting liability-perhaps a gambling
debt, or a child by a prior relationship.0 4

2. Operations. A partner is an agent for the general partnership
for the purpose of its business.30 ' For domestic partnerships, we
construe the scope of a partnership's "business" very narrowly to
avoid potentially perverse outcomes.0 6 We would not, for example,
want to impose liability on an innocent partner for the gambling
debts or torts of the other partner. Our proposal limits domestic
partner agency to decisions regarding the partnership or other
partner's welfare when the other partner is incapacitated or
otherwise unable to make rational decisions .307 Thus, a domestic
partner typically has no authority to act for the partnership except
in the case of a partner's incapacitation.0 8

As a result of a domestic partner's limited authority and to be
consistent with current marriage law, third parties can enforce
contracts only against the maker and not against the other domestic
partner or against the partnership as a whole.30 9  A contractor

knowledge of the full nature, extent, and value of the proponent spouse's holdings.").
" See infra notes 339-45.

305 UNIF. P'sHIP ACT § 9(1) (1914) (amended 1997), 6 U.L.A. 553 (2001).
N6 Kahlil Gibran emphasized that the parties to a marriage must retain their own form

and strength in order to bolster the union. GIBRAN, supra note 27. We agree that partners
will better serve a union if they can retain some autonomy while building a family. We also
want to avoid the recreation of the feme covert-a woman under the protection of her
husband. Most importantly, the "business" of these partnerships is the creation of happy
families. People, not institutions, make emotionally supportive families. Thus, the
partnership has no business other than supporting the people who make the family, if they
should need that support.

o See, e.g., IND. CODE ANN. § 16-36-1-5 (West 2006) (authorizing spouse to provide consent
for medical treatment when patient is incapable of so consenting).

' A business partner's ability to act for the partnership is limited if the partnership so
agrees and if the third party with which the business partner is dealing has knowledge of the
lack of authority. UNIF. P'SHIP ACT § 9(1) (1914) (amended 1997), 6 U.L.A. 553 (2001). The
default is thus that each domestic partner lacks authority, and that third parties know this.

"0 There is a broad exception for necessary expenses, such as medical treatment, incurred
for a spouse or minor child-the doctrine of necessaries-that we would retain. See, e.g., Yale
Diagnostic Radiology v. Estate of Harun Fountain, 838 A.2d 179, 182-83 (Conn. 2004)
(acknowledging doctrine of necessaries despite repeal of statutory codification of rule
following state's adoption of Uniform Commercial Code); Schmidt v. Mut. Hosp. Serv., Inc.,
832 N.E.2d 977, 983 (Ind. Ct. App. 2005) (holding that parents were obliged to pay for child's
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wishing to hold both domestic partners liable on the contract must
ensure that they both contractually agree to be parties. Those
persons who want their domestic partner to serve as an agent more
broadly can grant a standard power of attorney. Similarly, domestic
partnership will not change the current legal regime for tort victims.
Any victim of a domestic partner's tort can seek recovery only from
the tortfeasor.31 °

The default management scheme for a domestic partnership
tracks that of the business partnership. Each partner has "equal
rights in the management and conduct" of the domestic
partnership. 1 ' Although domestic partners will doubtless perform
different tasks and allocate responsibilities in varying ways, the
UDPA favors equality among participants from the outset.31 2

Partnership decisions require unanimity (or at least an agreement
to disagree and consensus concerning a planned course of action).313

As in the business partnership context, domestic partners must
disclose "true and full information" to each other."4 This obligation
applies not only in the context of partnership formation discussed
previously," 5 but also as an ongoing duty. For example, a partner
who incurs significant gambling debt or enters into an inconsistent,
extra-partnership relationship has a clear duty of disclosure. Less
clear is the disclosure obligation of a partner who is flirting with the
idea of entering into an extra-partnership relationship. The legal
presumption, however, remains in favor of disclosure. Despite this
disclosure duty, the state has no authority to police the inner
workings of a domestic partnership, unless or until either party
raises a breach of fiduciary duty claim in the context of a dissolution
proceeding, discussed infra.

medical care under doctrine of necessaries regardless of their religious objections to
treatment).

310 See, e.g., IND. CODE ANN. § 31-11-7-4 (West 2006) ("A husband is not liable for the

contracts or torts of his wife."). Naturally, if both domestic partners are the tortfeasors, then
recovery against both would be appropriate.

311 UNIF. P'SHIP ACT § 18(e) (1914) (amended 1997), 6(11) U.L.A. 101 (1001).

312 Dobson recognizes the equality of spouses, even in allocating the homemaker's role to
the woman. See Focus on the Family, supra note 112 and accompanying text.

313 UNIF. P'SHIP ACT § 18(h) (1914) (amended 1997), 6(11) U.L.A. 101 (2001).
314 Id. § 20, 6(II) U.L.A. 188 (2001).
315 See supra note 299 and accompanying text.

409



GEORGIA LAW REVIEW [Vol. 41:349

3. Property. We propose that partners handle property in the
same way that community property states deal with marital
property.316 Generally speaking, disclosed individual gifts or
inheritances and preexisting individual assets remain separate
assets, 317 but all income earned during the existence of the domestic
partnership or given to the domestic partnership by any party is
domestic partnership income, and any asset purchased therewith
becomes a domestic partnership asset.318 This characterization of
assets applies regardless of the names appearing on title documents.
The default ownership interest of domestic partnership income (and
thus domestic partnership assets purchased with that income) is
equal.3 19 Domestic partners, however, just like general partners,
can vary that split ex ante.32 °

With respect to creditors and bankruptcy, our proposal results in
little change. The UDPA treats real property owned by domestic
partners in the same way as property owned by a general
partnership: a creditor of solely one partner cannot attach or
execute against that partner's share of the asset.3 2' In modern
property terms, the domestic partners hold real property via a
tenancy by the entirety.322 By contrast, a creditor can attach a

316 See, e.g., CAL. FAM. CODE § 760 (West 2004) (declaring all property acquired by spouse

during marriage to be community property); see also Roselli v. Rio Cmtys. Serv. Station, Inc.,
787 P.2d 428, 433 (N.M. 1990) (holding that each spouse has right to manage and dispose of
community's personal property subject to a fiduciary duty to other spouse). The nine
community property states in the United States are Arizona, California, Idaho, Louisiana,
Nevada, New Mexico, Texas, Washington, and Wisconsin. Sheri Stritof & Bob Stritof,
Community Property States, httpJ/marriage.about.com/od/finances/g/property.htm (last
visited Feb. 15, 2007).

3 7 Any preexisting individual asset that is not disclosed in the formation document is
presumed to be a gift to the domestic partnership.

318 In community property states, an individual's premarriage assets can become
community property if the assets are commingled with family assets or used for the marriage,
in which case a gift to community property is presumed. See, e.g., CAL. FAM. CODE § 852(d)
(West 2004) (providing that requirements for transmutation of property do not apply to
commingled community and separate assets).

319 Id. § 751.
320 See infra APPENDIX A.
321 See supra notes 220-26 and accompanying text.
322 See, e.g., IND. CODE ANN. § 32-17-3-1 (West 2006) (providing contract between husband

and wife for real property creates tenancy by the entirety). One commentator provides:
The primary difference between tenancy by the entirety and joint tenancy
is that joint tenants may deal with the property as they wish. If one joint
tenant decides to convey her interest in the property, that interest is
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debtor partner's share of other assets, subject to any other
applicable laws, 23 but cannot typically attach the debtor's domestic
partner's assets. A domestic partner would have all the potential
"marital benefits" available under the U.S. bankruptcy code. 24

4. Children. The possibility of parenting children creates an
obvious and enormous distinction between business partnerships
and domestic partnerships. Securing the welfare of children has
always been an important function of marriage-one that in recent
times it has failed to perform adequately325-and is also one of the
important motivations for this proposal. Accordingly, the UDPA
provides default rules designed to protect and benefit children.326

Although clearly not property and rarely thought of as a burden,
children bear some similarities to both property and liabilities.

As with liabilities, domestic partners are jointly responsible for
all necessary maintenance of children.327 Parent partners may

conveyed, and the joint tenancy is destroyed. In tenancy by the entirety,
each tenant effectively owns the entire estate. Therefore, neither can deal
with the property independently of the other. The main advantage of this
difference is that judgment creditors of one party cannot enforce their liens
against the property. If the debtor spouse dies first, the lien can never be
enforced against the property. Of course, if the non-debtor spouse dies
first, the lien could be enforced.

Thomas 0. Moens, Attorney, Moens Law Offices, Tenancy by the Entirety (Mar. 9, 2005),
http://www.thomasmoens.com/tenancy-bythe-entirety.htm.

" States vary in terms of the exemptions provided for jointly held assets. For example,
Indiana provides exemptions for certain kinds of annuities, life insurance, and retirement
plans. See IND. CODE ANN. § 27-1-12-14 (1998) (providing exemption for life insurance); § 27-
2-5-1(b) (restricting alienation by beneficiary); § 34-6-2-131 (providing exemption for
retirement plans); see also 29 U.S.C. § 1056(d)(1) (2000) (providing exemption for pension
plans).

" See Mechele Dickerson, To Love, Honor and (Oh!) Pay: Should Spouses Be Forced to
Pay Each Other's Debts?, 78 B.U. L. REV. 961, 964 (1998) (describing "marital benefits" in
bankruptcy code, including the right to "file a joint petition; . . . shield specific types of
property from creditors; include expenses for a non-debtor spouse in a bankruptcy budget;
and . . . protect a non-debtor spouse from certain debt collection activities"). Professor
Dickerson questions the practice of promoting marriage through the bankruptcy code, even
assuming that promoting marriage may be good public policy. Id. at 964-66.

" See supra notes 71-81 and accompanying text.
.26 Domestic partners can, of course, just like business partners, agree to arrangements

that unilaterally provide additional protection or benefits for third parties. Some filial
domestic partners, for example, might believe that paying for their children to attend college
is a worthwhile expense, deciding that a mutual commitment to such an expense might
prevent opportunistic behavior later.

327 Partners are presumed to be parents of children born during the partnership unless
evidence establishes a lack of biological parentage.



412 GEORGIA LAW REVIEW [Vol. 41:349

waive this duty only to the degree that the non-waiving partner can
adequately provide for the children. Children, referred to as
domestic dependents under this proposal, are in some respects
similar to limited partners. Provided for under several versions of
the Uniform Limited Partnership Act,328 limited partners are owed
fiduciary duties.329 Unlike general partners, however, limited
partners have no right to manage or control the partnership.33 °

Domestic dependents likewise have no right to manage or control
the domestic partnership.

The duty of care owed domestic dependents also loosely
resembles the management of business property. Recall that a
general partner cannot assign or transfer the right to participate in
management, including the management of a partnership's
property.33' Domestic partners similarly enjoy the right (and duty)
to participate in the raising of the children.332 Parents cannot
typically waive this duty-absent the approval of a court or relevant
child protection authority-which is consistent with the "best
interests of the child" standard.33 Our proposal reduces the risk of
an economically stronger domestic partner compelling a weaker
domestic partner to cede access to and control of the children in the

s3 See generally UNIF. LTD. P'SHIPACT § 408 (2001), 6A U.L.A. 62 (2001) (explaining rights
and duties of partners); REVISED UNIF. LTD. P'sHIP ACT § 403 (1976), 6A U.L.A. 365 (2001)
(amended 1985) (RULPA) (same). Most states now follow either RULPA or the Amendments
to RULPA.

" General partners in fact owe even greater fiduciary duties to limited partners than
partners mutually owe each other in a general partnership, because in the limited
partnership context a general partner will typically have exclusive power to control and
manage the partnership. See, e.g., Palmer v. Fuqua, 641 F.2d 1146, 1155 (5th Cir. 1981);
Ebest v. Bruce, 734 S.W.2d 915, 921 (Mo. Ct. App. 1987) (noting that general partners are
accountable as trustees to limited partners).

330 See UNIF. LTD. P'SmP ACT § 303 (2001), 6A U.L.A. 46 (2001) (explaining that limited
partners are not liable for limited partnership's obligations unless he is also general partner
or participates in control of business). Limited partners are typically limited to a right to
obtain partnership information, id. § 305, 6A U.L.A. 51 (2001), and in unusual situations to
bring a derivative suit against the general partnership on behalf of the partnership itself.
Id. §§ 1001-1004, 6A U.L.A. 102-03 (2001). Typically, a limited partner who exercises control
over the partnership loses the benefits of being a limited partner. Id. § 303, 6A U.L.A. 46
(2001).

331 UNIF. P'SHIP ACT § 27(1) (1914) (amended 1997), 6(11) U.L.A. 332 (2001).
332 See infra APPENDIX A.
33' This proposal also is not radical. See, e.g., In re Marriage of Jackson, 39 Cal. Rptr. 3d

365, 372 (2006) ("A court cannot enter a judgment terminating parental rights based solely
upon the parties' stipulation that the child's mother or father relinquishes those rights.").
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event of dissolution. Courts will give weight to ex ante designations
of custody made apparent on a partnership application. Of course,
a judge could terminate a domestic partner's access to a child
against that domestic partner's wishes if the judge found
termination to be in the best interests of the child.34 As under the
current family law system, the best interests of the child control
final determinations.

Sometimes both partners change their minds about whether they
want children. Other times only one domestic partner might change
his mind. Occasionally unintended children are conceived. Table 1
addresses how the UDPA treats such children, unintended at the
time of the formation of domestic partnership. In all cases involving
unplanned children, the standard of proof is clear and convincing
evidence to reduce the chances of opportunistic behavior.3 5

4 See generally Jenina Mella, Termination of Parental Rights Based on Abuse or Neglect,
in 9 CAUSES OF ACTION 483 (2d ed. 2005). No compensation would be due a partner whose
access to a child was involuntarily terminated because such a termination would necessarily
involve the partner's fault. That same partner might still owe child support as a continuing
duty, however.

" The "clear and convincing" standard, necessitates that the parent attempting to avoid
responsibility prove that the child is not his or her biological relation. Typically, DNA
evidence will suffice to relieve a party of responsibility for a child.
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TABLE 1 PROVISIONS FOR CHILDREN, UNINTENDED AT

THE TIME OF PARTNERSHIP FORMATION3 36

CIRCUMSTANCES PRIMARY FINANCIAL B's FINANCIAL IMPACT ON
RE CONCEPTION* RESPONSIBILITY RESPONSIBILITY IF PARTNERSHIP

FOR THE CHILD 3  A HAS INADEQUATE
RESOURCES

Both partners Both partners N/A Partnership
welcome the agreement modified
unplanned child to default (filial

domestic
partnership)

Neither partner Both partners N/A Default
intended
conception-no
"fault"
Partner A was A B is responsible Probably none
negligent (negligence

unlikely to be a
material breach)

Partner A was A (and the other B is NOT Grounds for
negligent & B is biological parent) responsible dissolution (waiver
NOT the DNA co- of breach allowed)
parent
Partner A acted A B is responsible Grounds for
intentionally dissolution (waiver

of breach allowed)
Partner A acted A (and the other B is NOT Grounds for
intentionally & B biological parent) responsible dissolution (waiver
is NOT the DNA of breach allowed)
co-parent
A's undisclosed A (and the other B is NOT Grounds for
knowledge of a biological parent) responsible dissolution (waiver
pregnancy or of breach allowed)
child, or a reckless
disregard, at the
time of formation I I
*Either partner, or a third party, has standing to disprove Partner

B's parental relation to establish another's parenthood.
Establishing parenthood must take place within two years of when
the partner or putative parent knows, or should have known, of the
actual parentage of the child.338

' Domestic partners, regardless of type, in their initial filing are asked whether they
intend to have children. This table applies only to those partners who do not so intend or to
children conceived in breach of a partner's fiduciary duty (e.g., adultery).

337 Parental rights, such as visitation rights, are granted to Partner B only if B accepts
joint primary liability when B is otherwise not legally required to do so.

"' See, e.g., IND. CODE ANN. § 31-14-5-3 (2003) (limiting paternity contests to two year
period following birth of child).
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5. Fiduciary Duties. Business partners owe a robust fiduciary
duty of loyalty to each other-or "the punctilio of an honor the most
sensitive"3 9 in Judge Cardozo's talismanic words.34 °  Their
relationship is one of trust and confidence.34' Likewise, domestic
partners should have a relationship of trust and confidence.342

Accordingly, they too are bound to each other by a broad duty of the
"finest loyalty" for the duration of the domestic partnership.343

Extending general partnerships, domestic partners' fiduciary duties
expand to protect any children 344-the domestic dependents (or
limited partners)34 5-regardless of whether the adults' domestic
partnership survives.

6. Termination. Any business partner can withdraw at any time
from any partnership, whether the form is at-will, for a term, or for
a particular undertaking, thereby dissolving the partnership.346 The
consequences of dissolution, however, vary depending on whether
the partner's withdrawal was rightful or wrongful.34 v Wrongful
withdrawal can result in damages to the other partner, which the
wrongfully withdrawing partner may be obligated to cover."

339 Meinhard v. Salmon, 164 N.E. 545, 550 (N.Y. 1928).
' Daniel Kleinberger refers to Cardozo's words as "probably the most often quoted

passage in all of partnership law." DANIEL S. KLEINBERGER, AGENCY, PARTNERSHIPS, AND
LLCS 259 (2d ed. 2002).

341 id.

342 Of course, domestic partners should also have a relationship of fidelity, faith, and

honor. These terms, along with loyalty, form the "basic vocabulary" of fiduciary law. Tamar
Frankel, Fiduciary Law, 71 CAL. L. REV. 795, 829-30 (1983) (noting that "[c]ourts regulate
fiduciaries by imposing a high standard of morality upon them" and that "[tihis moral theme
is an important part of fiduciary law").

m The fiduciary duty of care is not independently relevant to our proposal. Intentional
misconduct, knowing violations of the law, and perhaps repeated reckless conduct might,
however, sometimes result in a breach of the duty of loyalty.

' See generally Elizabeth S. Scott & Robert E. Scott, Parents as Fiduciaries, 81 VA. L.
REV. 2401 (1995) (developing model of parents as fiduciaries and applying model to family law
today).

' General partners also owe fiduciary duties to limited partners. See UNIF. LTD. P'SHIP
ACT § 408(1), 6A U.L.A. 62 (2001) (requiring that general partners owe only duty of loyalty
and care to other limited partners).

3" See supra notes 243-72 and accompanying text.
347 See supra notes 243-72 and accompanying text.
3" See supra notes 243-72 and accompanying text. Partners may also opt ex ante to

impose not only damages but also a financial penalty on a partner who wrongfully withdraws
or materially breaches a fiduciary duty. See supra notes 243-72 and accompanying text.
Damages and penalties accrue in addition to any anticipated support obligations following a
rightful withdrawal or mutually agreed upon termination. See supra notes 243-72 and
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We propose a similar scheme for the dissolution and termination
of domestic partnerships. Any domestic partner can dissolve a
domestic partnership at any time simply by filing a petition with the
court.349 When the court grants the petition, the domestic
partnership terminates.35 ° If the other domestic partner voluntarily
agrees, the dissolution is not wrongful and there are no special
penalties beyond any regular termination results specified on the
original domestic partnership form. As under traditional divorce
law, the UDPA may entitle either the dissolving or cooperating
partner with financial support beyond the unwinding of the
partnership.

For an enduring domestic partnership in which both parties
pursue careers outside the home, we envision no such continuing
support liabilities, unless unintended children are born.35'
Similarly, if a provisional domestic partnership ends before the year
elapses, a partner may owe damages, but the quantum of damages
is unlikely to be high.352 Potential for a larger financial settlement
appears much more likely in the filial domestic partnership or
caregiving domestic partnership when one domestic partner is more
likely to have left the field of paid employment to provide other
benefits to the partnership. Dissolving a domestic partnership
never ends the domestic partners' obligation towards any domestic
dependents.

If, however, the domestic partners do not agree on dissolution,
and either the term of the partnership has not expired (provisional
domestic partnership) or the domestic dependents are not yet adults
(filial domestic partnership), the early dissolution may be wrongful.

accompanying text.
"4 After all, a domestic partner who no longer wishes to be part of the domestic

partnership is unlikely to provide effective emotional support. The period between dissolution
and termination is analogous to the unwinding period of general partnership law.

"5 We, perhaps optimistically, anticipate that termination will usually be a relatively
simple matter since partners will have elected, ex ante, the terms of dissolution. See infra
APPENDIX B, § 32.

351 See supra notes 336-37 and accompanying text. As explained in Table 1, a domestic
partner might owe support for a child only if the other partner has inadequate resources.

"2 Again, however, if an unintended child or pregnancy results from this partnership,
continuing financial support may be owed to the child's custodial parent.

416 [Vol. 41:349
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A partner who terminates early and wrongfully may face penalties
consistent with what the parties agreed ex ante.

Alternatively, a domestic partner faced with a material breach of
fiduciary duties may, just as in the business partnership, seek a
court order for dissolution.353 Consistent with the language of the
UPA, courts should grant dissolution if a domestic partner is "guilty
of such conduct as tends to affect prejudicially the carrying on" of
the domestic partnership,354 or "willfully or persistently" breaches
the domestic partnership agreement, or "otherwise so conducts
himself in matters relating to the partnership" that "it is not
reasonably practicable to carry on" the domestic partnership. 55 The
court could also decree a dissolution if "circumstances render a
dissolution equitable."356 Such a court order, if granted, both
dissolves the partnership and prevents a finding of wrongful
dissolution against the partner seeking the court order. In
appropriate circumstances, where the breach of fiduciary duties is
sufficiently egregious, a court might impose additional penalties.

B. THE INSTITUTIONAL INNOVATION-PERSONALIZED

The UDPA could provide a consistent, national family law model.
Although a good idea in theory, how would it work in reality? The
transition period actually would be relatively straightforward.
Present day marriage with no-fault divorce and civil unions most
resemble the enduring domestic partnership. Accordingly,
transitional law would place any existing marriage or civil union
into that category by default in order to minimize changes to
existing spouses' legal rights and obligations. Spouses may,
however, by mutual agreement, opt into other forms of domestic
partnership by filing the appropriate form. "'

m See supra notes 257-63 and accompanying text. We anticipate that a partner could
move for dissolution absent a material breach when, for example, a partner becomes
incapacitated. See UNIF. P'SHIP ACT § 32(1)(a)-(c) (1914) (amended 1997), 6(11) U.L.A. 404
(2001) (explaining that dissolution is allowed when partner is declared lunatic, becomes
incapable of performing partnership duties, or is guilty of conduct prejudicial to partnership).

354 UNIF. P'SHIP ACT § 32(1)(c) (1914) (amended 1997), 6(11) U.L.A. 404 (2001).
315 Id. § 32(1)(d).
36 Id. § 32(1)(f).
3' For the possible financial benefit of children we would hope that married parents would
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Let us return to our couples from Part III.E.358 Alice and Betty
might choose not to form a filial partnership because neither wants
to be responsible for paying support should the other "fall in love"
and opt to dissolve their partnership to form a new one with a
romantic lover. They love each other and their children dearly but
are not homosexual and therefore want flexibility to enter into a
romantic domestic partnership at some future point. Under these
circumstances, a provisional domestic partnership might work well
for them.

If they decide down the road that they like their arrangement,
they can renew with a caregiving domestic partnership for a five
year duration that will see them through the high school graduation
of the youngest child. Assume that by this time Betty has been out
of the work force for awhile and knows she will need to update her
skills to reenter the job market. Alice promises to continue
supporting Betty for another year should they choose not to renew
in five years while Betty prepares for reentry. A common provision
is a year of support for every two years of domestic service and
loyalty,359 but Betty feels that she can be ready in one year. Should
they choose to remain together for longer, they will need to reassess
their circumstances and affirmatively make new arrangements.

Father Colin and Dolores also agree to a caregiving domestic
partnership. When he retires, she continues to care for him, and the
two collect and share their modest pensions from the Church. When
either dies, the other remains financially solvent by collecting the
Social Security survivor benefits.36 °

Eric, Frank, Isabella, and Hank have very different lives under
our proposal; they can all be much more secure. Eric and Frank

affirmatively choose to transition into filial domestic partners. See infra APPENDIX A (listing
domestic partnership forms).

m See supra notes 120-26 and accompanying text.
3" See Jana B. Singer, Divorce Reform and Gender Justice, 67 N.C. L. REV. 1103, 1117-18

(1989) (explaining income sharing after couples separate and proposing one year of income
sharing for two years of marriage).

3' In response to Lewis v. Harris, 908 A.2d 196,221 (2006), some conservative New Jersey
legislators have proposed extending "equal benefits" to homosexual couples, siblings, and
others in domestic partnerships. This proposal seems consistent with our approach for
couples like Alice and Betty and Colin and Dolores. Geoff Mulvihill, N.J. Conservatives Float
Same-Sex Rights Bill, WASHINGTONPOST.COM, Nov. 27, 2006, http://www.washington
post.com/wp-dyn/contentlarticle/2006/11127/AR2006112701079-pf.html.

[Vol. 41:349418
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choose a filial domestic partnership recognized in every state and
based on business partnership law. Their children are domestic
dependents, and because they were born during the partnership,
they are presumed children of the partnership.3"' Should either
partner choose to terminate the partnership before the children
become emancipated,362 Eric will owe Frank child and partner
support until the youngest child reaches emancipation and for a
term beyond that time for Frank to prepare to reenter the paid
workforce.'63 Although the end of a domestic partnership, like the
end of almost any close personal relationship, is unlikely to be
happy, ex ante planning reduces the chance of acrimony because
Frank and Eric have thought about and addressed the key
termination issues in advance. Of course, if either materially
breaches his fiduciary duty of loyalty, the other can seek a court-
ordered termination and impose penalties against the transgressing
partner. The court's charge will include minimizing the negative
impact on Hank and Isabella, the domestic dependents.

Lisa and Mike also select a filial domestic partnership because,
even though they both work, they intend to have children. They
think that one of them might want to leave the workforce, even
temporarily, to care for those children at home. Thus, they want
flexibility and protection to enable them to make responsible
parenting choices. Since they hope to remain together for life, they
decide in advance that their partnership will become an enduring
one once their children are emancipated. However, they also agree
in advance that they will each contribute to their children's college
and graduate education in proportion to their earning capacities.
They agree that this obligation will end when each child reaches the
age of twenty-five.

Kathy and Jos6 enter into an enduring domestic partnership.
Under this agreement, Kathy is not liable for the support of Jos6's

31 See supra note 326 and accompanying text.
362 Some domestic partners might choose an even longer period, such as the earlier of the

child's completing college or turning twenty-five.
' Or perhaps Frank has a large trust fund. Then Frank and Eric might agree to waive

child and partner support either at the formation of the domestic partnership or afterwards.
Of course, such a waiver would be valid with respect to Hank and Isabella only to the extent
Frank remains solvent and can adequately provide for them.
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children unless Kathy and Josd both opt on the partnership
application to share all of Jos6's parenting rights and liabilities. 64

If they do not so opt initially, they can later change their agreement
by filing an amendment with the clerk's office. Jos6 remains liable
for the financial support of these children and his former partner
(i.e., ex-wife), if a court ordered any support previously. If Kathy
gives birth to a child, the law presumes the child is of their
partnership and has the benefits of a limited partner as a domestic
dependent. 65 Neither Kathy nor Jos6 can opt out of support
obligations to that child.

While not comprehensive, this survey of how domestic
partnerships might work in practice offers a glimpse of how
partnership law might better facilitate domestic ordering for the
protection of all families.

VI. CONCLUSION

Domestic partnership gives people the ability to organize their
domestic lives and to protect their loved ones financially. It does not
guarantee a "happily ever after" ending. Nothing, not even
marriage, can guarantee that. A Uniform Domestic Partnership Act
would secure, however, the parentage and welfare of children born
to a partnership and also better provide for stepchildren.
Additionally, this proposal would encourage people to negotiate ex
ante, in an efficient and economical way, to structure their domestic
lives. Finally, state and federal governments could subsidize and
foster familial bonding by conferring rights and privileges on those
individuals who form partnerships to care for each other and
dependents. Governments could endorse familial sacrifice and
loyalty without makingjudgments about sexuality and other private
conduct that may have no bearing on the health of the family. Anne
Roiphe once wrote, "I know that family life in America is a

3"Josd cannot give away what he does not hold, namely his former partner's parenting
rights and liabilities. However, a court might later award Kathy those rights if the mother
materially breaches her fiduciary duties to the children.

. Jos6 or another person can rebut the presumption of paternity via a DNA challenge.
However neither sperm nor egg donors, identified by name or anonymously by contract, have
the right to challenge parentage.
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minefield, an economic trap for women, a study in disappointment
for both sexes."366 If her assessment is true, and it may very well be,
let's change American family life starting today.

ANNE ROIPHE, LOVINGKINDNESS 131 (Summit Books, 1987).
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APPENDIX A: DOMESTIC PARTNERSHIP APPLICATION

1. APPLICANT INFORMATION

APPLICANT CO-APPLICANT

Name: Last, First Middle Name: Last, First Middle

Former Name Former Name

Birthplace, City & State Birth Date Birthplace, City & State Birth Date

Street Address Street Address

Intended Partnership Residence Intended Partnership Residence

Occupation Occupation

Current Partnership Status Current Partnership Status

o Never Partnered 0 Never Partnered

" Previously Partnered - Partnership 0 Previously Partnered - Partnership
terminated by terminated by

O Elapse of 1 Year (Provisional Only) 0 Elapse of 1 Year (Provisional Only)
Date of termination Date of termination

o3 Court decree 03 Court decree
Court file number: Court file number:
City granted in: City granted in:

0 Partner's Death 0 Partner's Death

Applicant's First Parent's Name: Co-Applicant's First Parent's Name:
Last, First Last, First

Former Name Former Name

Residence, City, State Residence, City, State

Second Parent's Name: Second Parent's Name:

Last, First Last, First

Former Name Former Name

Residence, City, State Residence, City, State

I DECLARE THAT ALL INFORMATION PROVIDED IS I DECLARE THAT ALL INFORMATION PROVIDED IS
TRUE AND CORRECT TO THE BEST OF MY TRUE AND CORRECT TO THE BEST OF MY
KNOWLEDGE: KNOWLEDGE:

APPLICANT SIGNATURE CO-APPLICANT SIGNATURE

Date: Date:

422
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THE FOLLOWING INFORMATION WILL NOT BE AVAILABLE TO THE GENERAL PUBLIC.
THIS IS A LEGAL DOCUMENT.

YOUR ANSWERS AND ANY ATTACHED SHEETS WILL HAVE LEGAL CONSEQUENCES.
PLEASE CONSIDER YOUR CHOICES CAREFULLY.

2. PARTNERSHIP FORM

What form of partnership do you wish to enter? (check only one) [NOTE: These category descriptions
are meant as a guide only.]

o ENDURING DOMESTIC PARTNERSHIP-most appropriate for couples who both work for taxable
income and who do NOT intend to have children

o PROVISIONAL DOmEsTC PARTNERSHIP-most appropriate for couples who wish to try domestic
partnership for a one year period

" FILIAL DOMESTIC PARTNERSHIP-most appropriate for couples who intend to have children together

[l CAREGIVING DOMESTIC PARTNERSHIP-most appropriate for couples who plan to have only one
partner work full-time for taxable income and who do NOT intend to have children

3. CHILDREN [NOTE: A COURT CAN USE THIS INFORMATION IN AWARDING CUSTODY.]

List current pregnancies, children under age 18, and adult dependents for whom you are financially
responsible:

APPLICANT CO-APPLICANT

If either applicant already has one or more minor children, do both applicants agree to share

formal, legal parenting rights and responsibilities (including financial support) for those children?

YES 0 NO O N/A 0 IF YES, attach a separate sheet describing any firm agreements.

Do you intend to have additional children during the partnership? S YES S NO
IF YES:

How many? (check one) ONE S TWO S THREE S FOUR 0 MORE THAN FOUR S

Who will be the primary caregiver for young children? (check one)

APPLICANT 0 CO-APPLICANT S BOTH S ANOTHER CARE PROVIDER S

If this partnership terminates before all children reach age 18, who will have custody of minor

children? (check one)

APPLICANT S CO-APPLICANT S BOTH S

Please confirm that you have discussed parenting issues (e.g., religious training and education,
corporal discipline, financial support for post-secondary education, etc.):

YES, WE HAVE DISCUSSED PARENTING ISSUES S
Attach a separate sheet describing any firm agreements.

IF NO:

Have you discussed how to prevent an unintended pregnancy? YES S N/A 0

Have you discussed what you will do about an unintended pregnancy? YES S N/A S
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4. ASSETS AND LIABILITIES

List any individually held assets (e.g., land, homes, cars, stocks, jewelry, etc.):
[Attach additional sheets if necessary. NOTE: ANY ASSETS NOT LISTED WILL BE PRESUMED TO BE
PARTNERSHIP ASSETS.]

APPLICANT CO-APPLICANT

List any individual liabilities (e.g., mortgages, child support, former partner support, car loans,

student loans, gambling debts, etc.):

APPLICANT CO-APPLICANT

5. HEALTH AND ASSOCIATED DECLARATIONS

Have you disclosed any significant physical or mental disabilities or conditions (e.g., known genetic
risks, HIV/AIDS or other transmissible diseases, cancers, schizophrenia, etc.):

APPLICANT (check one) CO-APPLICANT (check one)

Has nothing to disclose 0 Has nothing to disclose 0

Has disclosed condition(s) [ including: Has disclosed condition(s) 0 including:

Attach a separate sheet if you wish to make specific confidential disclosures.

6. MISCELLANEOUS PARTNERSHIP RIGHTS AND DUTIES

Optional: Describe below or on a separate sheet any special agreements (e.g., "We will visit our
respective parents every other year."; "Partners will divide household chores equally.")
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7. DURATION AND TERMINATION

[NOTE: A court may use this information to determine partner obligation after dissolution.]
Complete this section based upon your selection in Section 2. ANSWER ONLY ONE OF A, B, C, OR D.

A. IF YOU CHOOSE AN ENDURING DOMESTIC PARTNERSHIP

DURATION: An Enduring Partnership is intended to last for life.

We intend to stay together for life 0

We have agreed to a different duration 0 How long?

ASSETS & LIABILITIES: Upon termination (because of death without a will, term expiration, or
dissolution),

We will divide partnership assets and liabilities equally 0

We have agreed to an unequal division 0 Attach a description of your agreement.

SUPPORT: If either partner terminates the domestic partnership before the time indicated above:

Neither partner will owe the other continuing financial support 0

We have agreed to different support provisions 0 Attach a description of your agreement.

B. IF YOU CHOOSE A PROVISIONAL DOMESTIC PARTNERSHIP

DURATION: A Provisional Partnership is intended to last for one year. After a year, unless the
partners agree to renew, the partnership will automatically terminate.

ASSETS & LIABILITIES: Upon termination (because of death without a will, term expiration, or
dissolution),

We will divide partnership assets and liabilities equally 0

We have agreed to an unequal division 0 Attach a description of your agreement.

SUPPORT: If either partner terminates the domestic partnership before the time indicated above:

Neither partner will owe the other continuing financial support 0

We have agreed to different support provisions 0 Attach a description of your agreement.

C. IF YOU CHOOSE A FILIAL DOMESTIC PARTNERSHIP

DURATION: A Filial Partnership is intended to last until the emancipation of the youngest child, when
it becomes a Caregiving Partnership. You may select a different option. We choose (check one):

A Caregiving Partnership 0 An Enduring Partnership 0 OR Termination 0

ASSETS & LIABILITIES: Upon termination (because of death without a will, term expiration, or
dissolution),

We will divide partnership assets and liabilities equally 0

We have agreed to an unequal division 0 Attach a description of your agreement.

[OPTION C. IS CONTINUED ON THE NEXT PAGE.]
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C. IF YOU CHOOSE A FILIAL DOMESTIC PARTNERSHIP (CONTINUED)

SUPPORT: If either partner terminates the domestic partnership before the time indicated
above, and one partner has primary child care responsibilities, the other partner will owe the
caregiving partner continuing financial support

Until the youngest child is emancipated or for one year for every two years
of partnership, whichever is longer 0

We have agreed to different support provisions 0 Attach a description of your agreement.

D. IF YOU CHOOSE A CAREGIVING DOMESTIC PARTNERSHIP

DURATION: A Caregiving Partnership is intended to last for life.

We intend to stay together for life 0

We have agreed to a different duration [ How long?

ASSETS & LIABILITIES: Upon termination (because of death without a will, term expiration, or
dissolution),

We will divide partnership assets and liabilities equally 0

We have agreed to an unequal division 0 Attach a description of your agreement.

SUPPORT: If either partner terminates the domestic partnership before the time indicated
above, the primary income earning partner will owe the caregiving partner or adult domestic
dependent continuing financial support

For one year for every two years of partnership 0

We have agreed to different support provisions 0 Attach a description of your agreement.

8. FIDUCIARY DUTIES

CHILD SUPPORT: In all cases with any partnership, if you have parented a child you will be
responsible to support the child should that child need support.

At partnership termination, a court may alter the above distributions and any partner financial
agreements if they would result in undue hardship or unfairness. If there is an early termination, do
you want the court to consider the circumstances that led up to the termination? (e.g., infidelity,
addition, undisclosed liabilities, etc.) (check one)

No, we want a no-fault partnership 0

Yes, consider all circumstances 0

Yes, consider the circumstances listed on the attached sheet 0
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APPENDIX B: SELECTED PROVISIONS OF THE UNIFORM DOMESTIC
PARTNERSHIP ACT

ARTICLE 1. DOMESTIC PARTNERSHIPS

Chapter 1. Uniform Domestic Partnership Act

§1
SHORT TITLE

Sec. 1. This chapter may be cited as the Uniform Domestic
Partnership Act.

§6
DOMESTIC PARTNERSHIP DEFINED
Sec. 6. (1) A domestic partnership is an association of two (2) adult
persons to form a single economically and emotionally supportive
family. A family is defined as a group consisting of parents and
their children or a group of persons who typically live together and
have a shared commitment to a domestic relationship.

(2) A marriage performed in any state is an enduring domestic
partnership under this chapter, unless the parties opt for a different
domestic partnership form prior to January 1, 2008; and this
chapter shall apply to domestic partnerships except insofar as the
statutes relating to such domestic partnerships are inconsistent
with this chapter.

§ 18
RULES DETERMINING RIGHTS AND DUTIES OF PARTNERS

Sec. 18. The rights and duties of the partners in relation to the
domestic partnership shall be determined, subject to any agreement
between them, by the following rules:

(a) Any partner contributions, whether by way of capital or
advances to the domestic partnership property shall be presumed a
gift to the domestic partnership and partners shall share equally in
the profits and surplus remaining after all liabilities, including
those to partners, are satisfied; and except as provided in section
15(2) of this chapter, each partner must contribute toward the
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losses, whether of capital or otherwise, sustained by the domestic
partnership according to her share in the profits.

(b) All partners have equal rights in the management and
conduct of the domestic partnership.

(c) No partner is entitled to remuneration for conducting the
domestic partnership activities.

(d) Any difference arising as to ordinary matters connected
with the domestic partnership activities may be decided by one
partner; but no act in contravention of any agreement between the
partners may be done rightfully without the consent of the other
partner.

(e) Persons may serve as a domestic partner in only one
domestic partnership at a time. No partner shall enter into another
domestic partnership until a prior partnership is terminated.

§ 20
DUTY OF PARTNERS TO RENDER INFORMATION

Sec. 20. Partners shall render on demand true and full information
of all things affecting the domestic partnership to the other partner
or the legal representative of that partner.

§ 29
DISSOLUTION DEFINED

Sec. 29. The dissolution of a domestic partnership is the change in
the relation of the partners caused by any partner ceasing to be
associated in the carrying on as distinguished from the winding up
of the family's activities.
§ 30
DOMESTIC PARTNERSHIP NOT TERMINATED BY DISSOLUTION

Sec. 30. On dissolution the domestic partnership is not terminated,
but continues until the winding up of domestic partnership affairs
is completed.
§ 31
CAUSES OF DISSOLUTION

Sec. 31. Dissolution is caused:
(1) Without violation of the agreement between the partners:
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(a) By the termination of the definite term or particular
undertaking specified in the domestic partnership application or
agreement.

(b) By the express will of any partner when no definite term or
particular undertaking is specified.

(c) By the expulsion of a partner from the family bona fide in
accordance with such a power conferred by the domestic partnership
application or agreement between the partners.

(d) By mutual consent of the partners.
(2) In contravention of the agreement between the partners,

where the circumstances do not permit a dissolution under any
other provision of this section, by the express will of any partner at
any time.

(3) By any event which makes it unlawful for the activities of the
domestic partnership to be carried on or for the members to carry it
on in domestic partnership.

(4) By the death of any partner.
(5) By decree of court under section 32 of this chapter.

§ 32
DISSOLUTION BY DECREE OF COURT

Sec. 32. On application by or for a partner, the court shall decree a
dissolution whenever:

(1) A partner has been declared mentally incompetent in any
judicial proceeding.

(2) A partner becomes in any other way incapable of performing
the partner's part of the domestic partnership agreement.

(3) A partner has been guilty of conduct that tends to affect
prejudicially the family or the carrying on of the partnership.

(4) A partner willfully or persistently commits a breach of the
domestic partnership agreement, or otherwise acts in matters
relating to the family so that it is not reasonably practicable to carry
on the domestic partnership with that partner.

(5) Other circumstances render a dissolution equitable.
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