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8] THE ALIEN INVASION?

they . .. also pay a lot in taxes. Conservatively estimated,
in 1998 immigrant households paid an estimated $133
billion in direct taxes to federal, state and local
governments. Adding the tax receipts paid by immigrant
businesses brings the total annual tax contributions of
immigrants to about $162 billion for 1998. In any given
year, immigrants may use more in services than they pay in
taxes, but over their lifetimes, immigrants are a fiscal
bargain to native taxpayers. As their earnings rise over
time, immigrant taxes exceed the benefits received.'”

861

Moore also concluded that overall, “[ilmmigrants are huge
net contributors to the Social Security and Medicare programs,”
and “[ilmmigrant entrepreneurs are a major source of new jobs
and vitality in the American economy.”” Moore ended his
testimony with the following observation:

It is in America’s economic self-interest—and in the
interests of immigrants themselves—that we keep the
golden gates open to newcomers from every region of the
world. The net gains to U.S. workers and retirees are in the
trillions of dollars. Given the coming retirement of some 75
million baby boomers, we need the young and energetic
immigrants now more than ever before . . . ."*

In fact, economic analysts as well as domestic business
community mainstays have long advocated for less restrictive
immigration polices.”™ As a leading immigration scholar recently
observed, “The U.S. immigration laws must be fundamentally
revised to make them and their enforcement more consistent
with the economic needs of the nation.” One writer recently
noted:

In defiance of economic logic, U.S. lawmakers formulate
immigration policies to regulate the entry of foreign
workers into the country that are largely unrelated to the
economic policies they formulate to regulate international
commerce.

... Perpetuating the status quo by pouring ever larger

121.
122.
123.
124.

Id. at 20-21 (emphasis omitted).
Id. at 21 (emphasis omitted).
Id. at 22.

See, eg., Larry J. Obhof, Comment, The Irrationality of Enforcement? An

Economic Analysis of U.S. Immigration Law, 12 KaN. J.L. & PUB. PoLY 163, 174-76
(2002) (challenging the hyperbolic claims of immigration’s devastating effects on the
national economy).

125

. KEVIN R. JOHNSON, OPENING THE FLOODGATES 132 (2007).
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amounts of money into the enforcement of immigration
policies that are in conflict with economic reality will do
nothing to address the underlying problem.'”

Bill Gates, founder of Microsoft, repeatedly complains about
strict immigration policies’ impact on the ability for businesses to
hire skilled workers.”” In terms of other sectors of the economy,
an American Farm Bureau Federation study notes that “if
agriculture’s access to migrant labor were cut off, as much as $5-
9 billion in annual production of...commodities . .. would be
lost in the short term. Over the longer term, this annual loss
would increase to $6.5-12 billion as the shock worked its way
through the sector.” Preeminent economist John Kenneth
Galbraith effectively responded to those who have advocated for
closed borders and mass deportation of our undocumented
workers:

Were all the illegals in the United States suddenly to
return home, the effect on the American economy
would . . . be little less than disastrous. A large amount of
useful, if often tedious, work ... would go unperformed.
Fruits and vegetables in Florida, Texas, and California
would go unharvested. Food prices would rise spectacularly.
Mexicans wish to come to the United States; they are
wanted; they add visibly to our well-being. ... Without
them, the American economy would suffer . .. .'*

C. Immigrants’ Impact on Crime Rates

Regarding the third leading basis for the assault on recent
immigration—the massive criminal impact of immigration—the
NRC Report again refutes these claims.'” In the chapter entitled

126. Walter A. Ewing, From Denial to Acceptance: Effectively Regulating
Immigration to the United States, 16 STAN. L. & PoL'Y REV. 445, 445-46 (2005)
(challenging the contradictory effects of harsh immigration policy by noting that, among
other things, “fhligh profits for people smuggling have attracted large-scale criminal
organizations from around the world, which pose a far greater risk to national security
than undocumented immigrants themselves”).

127. See Chris Nuttall, Intel Chief Calls for Easing of Visa Curbs, FIN. TIMES
(London), Feb. 8, 2006, at 6 (noting Bill Gates is one of numerous technology leaders to
criticize “restrictions on foreign workers”).

128. AM. FARM BUREAU FED'N, IMPACT OF MIGRANT LABOR RESTRICTIONS ON THE
AGRICULTURAL SECTOR 1 (2006), available at http://www.pma.com/view_
document.cfm?docID=35.

129. JoHN KENNETH GALBRAITH, THE NATURE OF MASS POVERTY 134 (1979).

130. John Hagan & Alberto Palloni, Immigration and Crime in the United States, in
NATL RESEARCH COUNCIL, THE IMMIGRATION DEBATE, supra note 98, at 367, 380 (finding
after numerous statistical analyses “no consistent or compelling evidence. .. that
immigration causes crime”).
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“Immigration and Crime in the United States,” the NRC Report
reviews the current impact of immigration on crime and
compares it to similar historical claims of the negative effects of
immigration on crime.” In terms of these claims at the turn of
the past century, the NRC Report observes that “[a]side from
highly questionable writings associated with the eugenics
movement, the research of this earlier era provided little
evidence of a causal association between immigration and
crime.”” In terms of past efforts to draw a causal connection, the
NRC Report observes:

Where causality was seen to operate, its direction often was
in the opposite direction expected. A report by the United
States Immigration Commission found higher crime rates
among the children of native-born parents and among
children of immigrants than among immigrants
themselves . . .. Such findings provided early support for
the view that it was the acculturation of immigrants into
American life that most notably increased their likelihood
of involvement in crime.'”

In terms of recent incarnations of claims of correlations
between immigration and crime, the NRC Report further
concludes: “Overall, we did not find consistent evidence in macro-
or micro-level data that immigrants are much more likely than
citizens of similar ages and gender to be involved in crime.”
Regarding claims of the criminal element within Mexican
immigration, the NRC Report concludes: “[W]e find that Mexican
immigrants are found in state prisons at an adjusted rate that is
not strikingly different from U.S. citizens.”® Likewise, “[a] 2005
study by economists Kristen F. Butcher and Ann Morrison Piehl,
released by the Federal Reserve Bank of Chicago, conclude[s]
that . . . immigrants are a ‘self-selected’ group with ‘low criminal
propensities.”'® Similarly, “a 2007 study by University of
California, Irvine, sociologist Rubén G. Rumbaut [concludes that]
among men age 18-39 (who comprise the vast majority of the
U.S. prison population), the incarceration rate for the native-born

131. Id. at 367-87.

132. Id. at 369.

133. Id. at 370.

134. Id. at 381.

135. Id.

136. Top 5 Immigration Myths of This Campaign Season, Immigration Law Professor
Network Blog, http//lawprofessors.typepad.com/immigration/files/myths.pdf (last visited
Sept. 5, 2008) (citing Kristen F. Butcher & Ann Morrison Piehl, Why Are Immigrants’
Incarceration Rates So Low? Evidence on Selective Immigration, Deterrence and
Deportation 10 (Fed. Reserve Bank of Chi., Working Paper No. 2005-19, 2005)).
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(3.5 percent) was five times higher than the rate for immigrants
(0.7 percent) in 2000.”"*" “The study also flinds] that incarceration
rates were lower for immigrants from Mexico, El Salvador, and
Guatemala—who account for the majority of undocumented
immigrants.”” Furthermore, the 2007 study states that “[iln
2000, only 0.7 percent...of Mexican men and 0.5 percent
of . .. Salvadoran and Guatemalan men were in prison.”*

With respect to the claim of a nexus between illegal
immigration and terrorism, a report sponsored by the Migration
Policy Institute observes that “[t]lerrorism experts have targeted
controlling illegal immigration as a top priority, and many
opponents of immigration have jumped on the opportunity to
promote their policy and political objectives on this issue.”* This
report nonetheless concludes:

[(Ilrregular immigrants and terrorists are fundamentally
different. The former seek...the opportunity to reunify
with their families. The latter follow the dictates of
religious firebrands who apparently seek to promote
religious and political goals at home through terrorist acts
there and abroad. Recruiting terrorists from among
irregular immigrants . . . is certainly a possibility, but so far
neither seems to be a preferred option."

The report goes on to note that “most would-be terrorists are
likely to continue to enter through ... legal port[s] of entry.”*
And:

[Tlhe best visa and border inspection systems cannot
prevent such entries because the intelligence on which a
state’s frontline officials make decisions about whom to
allow in will never be foolproof. This is not an ‘immigration’
issue; it is an issue of trying to make error-free decisions
about the billions of international travelers who cross [our]
borders each year.'

137. Id. (citing Letter from Rubén G. Rumbaut, Professor of Sociology, Univ. of Cal.,
Irvine, to the President of the U.S., Members of Congress and Governors of States (July 2,
2007), available at http://www.immigrationpolicy.org/images/File/misc/Open%20Letter%
200n%20Crime%20for%20Web%2011-6-07pdf).

138. Id.

139. Id.

140. Demetrios G. Papademetriou, The Global Struggle with Illegal Migration: No
End in  Sight, MIGRATION  INFO. SOURCE, Sept. 1, 2008,
http:/www.migrationinformation.org/feature/display.cfm?id=336.

141. Id.

142. Id.

143. Id.
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The report concludes that the government must do more
than improve border enforcement to fully protect our country
from terrorism."* Accordingly, the suggested approach to curbing
immigration includes: intelligence and police work as first line
defenders, deeper international cooperation between nation
states, examinations of “foreign political and economic relations
with an eye toward identifying policies that fuel hatred,” and
“systematically promoting [the] inclusion, participation, and
engagement . . . [of] ethnic and immigrant communities [to turn
them] into key allies in the fight against terrorism, rather than
incubators and protectors of the next wave of terrorists.”*

% %k %k %k ok

Thus, with respect to all three of the leading arguments
against all forms of immigration that the current nativist critics
bring forth—population explosion, negative economic impact, and
a crime wave—the leading empirical studies in these areas
conclusively find these claims are not only inaccurate, but the
empirical data suggests the facts are actually the opposite of
what the nativists assert. Specifically, on all three fronts of the
attacks on undocumented immigrants: (1) the alleged population
increase is relatively small in terms of the overall native
population, and it is at rates among the lowest in U.S. history;
(2) not only is the economic impact not negative in terms of its
fiscal impact to the national government, but in fact has a
marked positive impact; and (3) there is simply no basis to
conclude that immigrants are more likely to foster a terrorist or
criminal element than the native population.

However, the arguments made in this Article are not
intended to lead to a conclusion that all concerns or arguments to
limit immigration are solely or in any major way motivated by
racial hostility towards minorities in general and ethnic
immigrants in particular. For instance, although Senator Dodd
questioned Senator Clinton’s equivocation concerning driver’s
licenses for undocumented workers may have come across as
racially motivated, especially in the current political climate
associated with immigration, it could also just as easily have
been motivated by a legitimate concern over the need to follow
the rule of law."®

144.  See id. (discussing methods to protect a country from terrorism).

145. Id.

146. See supra text accompanying notes 72-74 (describing the recent debate over
undocumented immigrants and drivers’ licenses between Senators Clinton and Dodd).
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On a related but broader scale, both sides of the immigration
debate tend to avoid the difficult questions, and as a result,
troubling issues tend to be avoided. For instance, anti-immigrant
advocates largely fail to acknowledge the positive economic
impact undocumented workers have on the national economies,
and by the same token, pro-immigrant advocates tend to avoid
struggling with the economic strain undocumented workers can
have on local and state economies, particularly with respect to
elementary and secondary school education as well as increased
health care costs resulting from fairly rapid growths in
populations.” While it may be the case that in the long run, the
benefits of undocumented workers outweigh any short-term costs
deriving from their migration, such an answer often provides
little solace for local officials confronting calls by their
constituents for immediate efforts to curb immigration. Instead
of proposing reasoned reform or federal governmental assistance,
state and local responses tend to materialize as efforts at
implementing restrictive enforcement, which more often than not
is precluded by federal preemption doctrines.'*

In light of the above, it is the goal of this Article to not only
highlight the tenor of the current anti-immigration debate, which
all too often is clouded by racist and venomous attacks, but also
to call for its end. This call for change is not only a plea to end
vile racist attacks, which is obviously a legitimate basis unto
itself, but is also one to promote sound deliberation. Unless the
attacks cease to victimize Latinos and Latinas in general, and
undocumented workers in particular, polarization will just
continue among the populace. Under that scenario, it will be
extraordinarily difficult and unlikely for any politician or public
policy advocate to engage in reasoned and honest debate
concerning the economy and the law. What will likely result will
be continued polarization and struggles in the political arena
until one side merely outnumbers the other. In other words, a
primary goal of this Article is not only to expose and shame those
that engage in hateful and unwarranted speech, but to do so in
order to create space for legitimate debate, based upon facts and

147. Emily A. Harrell & David L. Franklin, The Economic Realities of Immigration
in the United States: Implications for Policy 8-15, 18 (2008) (unpublished manuscript),
available at http://works.bepress.com/cgi/viewcontent.cgi?article=1002&context=
emily_harrell.

148. See Michael A. Olivas, Preempting Preemption: Foreign Affairs, State Rights,
and Alienage Classifications, 35 VA. J. INTL L. 217, 223-25 (1994) (responding to
Professor Peter Spiro’s question of whether immigration policy should be “regulated by
the individual states rather than being preempted by federal powers”).
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data, in an effort to address one of the most significant public
policy issues of our day.'*

IV. THE STATE AND LOCAL GOVERNMENT ATTACKS AGAINST
IMMIGRATION

Notwithstanding the invalidity of the leading claims aimed
at curbing immigration, there are several other anti-immigrant
arguments, many of which are based on the negative effects of
immigration on local and state governments." For instance:

In 2005, in the towns of New Ipswich and Hudson, New
Hampshire, local police arrested eight suspected
undocumented immigrants on charges of criminal trespass
when they failed to provide proper identification. Local
police resorted to this tactic after the federal authorities
declined to take action against the suspects. . .. On August
12, 2005, however, a state judge dismissed these charges,
stating that they represented an unconstitutional attempt
to regulate the enforcement of immigration violations. The
judge reasoned that the police action violated the
supremacy clause because the federal regulation was ‘so
pervasilgle’ that it left no room for supplementation by the
states.

Following these events, more and more local municipalities
and states have tried to regulate immigration at their own
borders.'*

In recent years, particularly when facing rising
unemployment, state and local communities have contended that

149. Thank you to Professors Andre Smith and Victor Romero for encouraging me to
confront this matter. Addressing this difficult question, i.e., whether all anti-immigrant
stances are race based and therefore bigoted, can obviously lead to different conclusions.
However, blaming all criticism of immigration on racism can not only miss valuable
insights, it can create a divide that can serve to stifle, instead of promote, honest
engagement.

150. See Olivas, supra note 148, at 227-28 (describing the use of a 1992 study that
indicated a negative fiscal impact of immigration to Los Angeles County by former
California Governor Pete Wilson “to fan a campaign of inaccurate anti-alien sentiment
generally . . . and to introduce restrictionist legislation”).

151. Michael J. Almonte, Note, State and Local Law Enforcement Response to
Undocumented Immigrants: Can We Make the Rules, Too?, 72 BROOK. L. REV. 655, 655—
66 (2007).

152. For instance, in 2006, the city of Farmers Branch, Texas, explored various
measures to curb immigration in the city, “including prohibiting landlords from leasing to
illegal immigrants, penalizing businesses that employ them, making English the city’s
official language and ceasing publication of any documents in Spanish, and eliminating
subsidies for illegal immigrants in the city’s youth programs.” Stephanie Sandoval, FB
Studies Tough Provisions Aimed at Illegal Immigrants, DALLAS MORNING NEWS, Aug. 21,
2006, at Al.
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immigrants, in particular undocumented immigrants, are
responsible for taking jobs away from American citizens.'™
“Empirical studies conducted in the early 1990s estimated that
the total cost of job displacement due to undocumented
immigrants would reach approximately $171.5 billion between
1993 and 2002.” Specifically, “[a] study conducted by Rice
University economist Dr. Donald Huddle concluded that illegal
aliens had cost taxpayers $5.4 billion in public assistance in
1990.”"* Dr. Huddle “estimated that the 1992 illegal alien
population of 4.8 million had generated $11.9 billion in public
assistance and displacement costs net from the taxes they
contributed.” Furthermore, “Huddle predicted that illegal
aliens would displace millions of American jobs, generating costs
in the hundreds of billions of dollars.”™ A related argument
raised by state and local officials is that the impact of lost jobs is
especially concentrated in the area of low skilled American
workers. The officials argue that there is an estimated 40% to
50% wage loss due to undocumented immigrants."®

Even shortly after its release, the Huddle study was severely
criticized,'” and the most comprehensive study on the matter, the

153. Ryan D. Frei, Comment, Reforming U.S. Immigration Policy in an Era of Latin
American Immigration: The Logic Inherent in Accommodating the Inevitable, 39 U. RICH.
L. REv. 1355, 1379 (2005) (“One of the most common anti-immigration complaints is the
claim that foreign-born immigrants, especially those entering the United States illegally,
are taking American jobs and displacing American workers.”).
154. Almonte, supra note 151, at 659.
155. David M. Turoff, Note, Illegal Aliens: Can Monetary Damages Be Recovered from
Countries of Origin Under an Exception to the Foreign Sovereign Immunities Act?, 28
BROOK. J. INT'L L. 179, 183 (2002) (citing DONALD HUDDLE, THE NET NATIONAL COSTS OF
IMMIGRATION (Carrying Capacity Network, 1993) [hereinafter HUDDLE REPORT)).
Dr. Huddle, a Rice University economist, also concluded that in 1992 some 2.07
million American workers were displaced from jobs by immigrants, legal and
illegal, costing $11.9 billion. The study was commissioned by Carrying Capacity
Network (“CCN”), a nonprofit organization that “works to increase
understanding of the interrelated nature of environmental degradation,
population growth, resource conservation, and quality of life issues.”

Id. at 179.

156. Id. at 183-84.

157. Id. at 184.

158. Frei, supra note 153, at 1379.

159. See, e.g., Patrick Lee, Studies Challenge View That Immigrants Harm Economy,
L.A. TIMES, Aug. 13, 1993, at Al (asserting that Huddle’s study “has drawn fire from
academics critical of its assumptions”). An Urban Institute study concluded both legal and
illegal immigration help create jobs in urban areas. Id. Huddle’s methodology was
questioned by Stephen Moore of the Cato Institute, and Jeffrey Passel and Michael Fix of
the Urban Institute. Stats Spotlight, Statistical Controversies in Immigration Policy,
http://www.stats.org/spotlight/immigration.html (last visited Sept. 5, 2008). In 1996, a
RAND study argued that “(iln spite of their proliferation, recent studies on the net fiscal
costs of immigration do not provide a reliable estimate of what those net costs are.”
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highly regarded and bipartisan NRC Report, calls into serious
doubt many of the economic conclusions raised by Huddle." As
congressional testimony on the subject concluded, “[Tlhe
National Research Council of the National Academy of Sciences
found that immigrants inflate the incomes of U.S. born workers
by at least $10 billion each year.”®' Moreover, the overwhelming
majority of economists flatly refute the Huddle study and related
arguments of immigration depressing wages. Indeed, the
economists conclude the opposite is true—immigrants increase
this nation’s economic productivity and therefore likewise
increase wages of all employees, including native-born
employees.'” For instance, “a 2006 study by the University of
California, Davis economist Giovanni Peri found that because
immigrant workers generally ‘complement’—rather than
substitute for—native workers . . . immigration tends to increase
productivity” and wages for all employees.'” Similarly, a 2007
report by the White House Council of Economic Advisors
concluded that as a result of the phenomenon of
“complementarity,” “roughly 90% of native-born workers
experience wage gains from immigration, which total between
$30 billion and $80 billion per year.”*

Aside from the argument of mass job displacement,'® many
communities contend that immigrant groups create a massive
burden on local governments and their communities. The Huddle
study estimates that $5.4 billion was spent in public assistance to

GEORGES VERNEZ & KEVIN K. MCCARTHY, THE COSTS OF IMMIGRATION TO TAXPAYERS, at
xvii (1996).

160. Thomas MaCurdy, Thomas Nechyba & Jay Bhattacharya, An Economic
Framework for Assessing the Fiscal Impacts of Immigration, in NATL RESEARCH
COUNCIL, THE IMMIGRATION DEBATE, supra note 98, at 13, 60 (asserting the Huddle study
“ignore[s] the possibility that immigration might expand the job opportunities for natives
in the long run”),

161. Hearing, supra note 115, at 20.

162. See Immigration Law Professor Network Blog, supra note 136 (declaring that
“immigrants increase the economic productivity and thus the wages of natives”).

163. Id. (citing Gianmarco I.P. Ottaviano & Giovanni Peri, Rethinking the Effects of
Immigration on Wages (Nat'l Bureau of Econ. Research, Working Paper No. W12497,
2006)).

164. Id. (citing COUNCIL OF ECON. ADVISORS, EXECUTIVE OFFICE OF THE PRESIDENT,
IMMIGRATION’S ECONOMIC IMPACT (2007)).

165. One of the more troubling complaints concerning the alleged mass migration at
the Mexican border is that such migrations create unseemly sites for local residents. See
Almonte, supra note 151, at 658-60 (remarking that “many communities contend
[immigrants] create ‘unsanitary conditions’ and are simply ‘aesthetically detrimental’ to
their neighborhood”). I suspect the above claim relates more to bias against outsiders
invading Anglo lands, which will be addressed below in Section VI, discussing the
psychology of immigration.
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undocumented immigrants in 1990.'® That same study states
that $11.9 billion was spent in public assistance and
displacement costs for an undocumented population of 4.8 million
in 1992."" Somewhat surprisingly, the use of the Huddle study by
anti-immigrant advocates simply fails to recognize that
undocumented immigrants are largely not eligible to receive any
public assistance, such as “welfare” payments.'”® As a 2007
Congressional Research Service report concludes,
“[UlIndocumented immigrants...are not eligible to receive
public ‘welfare’ benefits . ...”* Moreover, “legal permanent
residents . . . must pay into the Social Security and Medicare
systems for approximately 10 years before . . . [becoming] eligible
to receive benefits when they retire.”” Though the claims by
state and local leaders will likely persist and continue to be the
subject of headlines and court action, many of the leading
arguments made thus far by these groups, not unlike the claims
of anti-immigrant advocates at the national level, are simply not
supported by fact.'™

V. A HISTORY OF INVITATION AND EXCLUSION

Despite the universally recognized characterization of the
United States as “a nation of immigrants,”” this country’s
treatment of immigrants is largely a tale of selective inclusion
and assistance’™ on the one hand, and exclusion and

166. Turoff, supra note 155, at 183 (citing HUDDLE REPORT, supra note 155).

167. Id. at 183-84.

168. See Immigration Law Professor Network Blog, supra note 136 (explaining that
“undocumented immigrants are not eligible to receive any ‘welfare’ benefits and even legal
immigrants are severely restricted in the benefits they can receive”).

169. Id. (emphasis omitted).

170. Id. A 2007 study by the Urban Institute concludes “that less than 1 percent of
households headed by undocumented immigrants receive cash assistance for needy
families, compared to 5 percent of households headed by native-born U.S. citizens.” Id.
(emphasis omitted); see also N.C. Aizenman, Illegal Immigrants in Md. And Va. Out-Earn
U.S. Peers, Study Says, WASH. POST, Nov. 29, 2007, at A10.

171. Michael A. Olivas, Immigration-Related State and Local Ordinances:
Preemption, Prejudice, and the Proper Role for Enforcement, 2007 U. CHI. LEGAL F. 27, 54
(2007) (“[Wlhen I count the rise of immigration-related proposals at the local and state
level, I am convinced that no good can come from sub-federal assumption of immigration
powers.”).

172.  See JOHN F. KENNEDY, A NATION OF IMMIGRANTS (1964).

173. See Kevin R. Johnson, The Forgotten “Repatriation” of Persons of Mexican
Ancestry and Lessons for the “War on Terror,” 26 PACE L. REV. 1, 4, 15 (2005) (contending
that during the 1930s, for instance, “[flederal, state, and local governments worked
together to involuntarily remove many U.S. citizens of Mexican ancestry, many of whom
were born in the United States”).
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mistreatment on the other."™ During the times of exclusion and
deportation, popular rhetoric included -characterizations of
immigrants that resemble the recent venomous incarnations.'”
When one examines this country’s governing documents and
principles, there is little evidence suggesting how the United
States should treat immigrants. For instance, the U.S.
Constitution, with the exception of Congress’s power to regulate
naturalization,”  says  virtually nothing  concerning
immigration.'"” Congress, for its part, initially failed to enact
legislation regulating immigration." Nonetheless, both the
Constitution and the early Congress made laudable
proclamations concerning rights of those within this society, but
also made clear that the membership of those in society was not
universal. For instance, African Americans and the indigenous
people of this land were considered less than true members of
this democracy.”” And when Congress eventually acted on
immigration, it declared only “free white persons” were worthy of
naturalization, or in other words, citizenship.'® It was not until
the late 1800s that the United States established a structure of
comprehensive immigration laws.'™ In 1875, with increasing

174. See JOHNSON, supra note 125, at 45 (“U.S. immigration law is famous for its
cyclical, turbulent, and ambivalent nature. At times, the nation has embraced some of the
most liberal immigration admission laws and policies in the world. . . . At other times in
U.S. history, however, the nation has capitulated to the nativist impulse and embraced
immigration laws and policies that, in retrospect, make us cringe with shame and
regret.”).

175. The use of stigma and stereotyping is obviously not limited to ethnic and racial
minorities. Legal scholars have examined a variety of the effects of stigma on other
outsider groups. See, e.g., William N. Eskridge, Jr., No Promo Homo: The Sedimentation
of Antigay Discourse and the Channeling Effect of Judicial Review, 75 N.Y.U. L. REV.
1327, 1331-32 (2000) (“No promo homo arguments and their antigay policies thus can be
sustained most easily either as a signal of status denigration for GLBT people or as a
state effort to closet variant gender and sexuality from the public culture. ... [These
arguments essentially rest] on more abrasive claims, namely, that GLBT people should be
second-class citizens and that the state should encourage them to closet their identities in
the public culture.”) (emphasis omitted).

176. U.S.CONST. art. I, § 8, cl. 4.

177. Cf U.S. CONST. art I, § 9, cl. 1 (providing with respect to slave imports: “The
Migration or Importation of such Persons as any of the States now existing shall think
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand
eight hundred and eight, but a Tax or duty may be imposed on such Importation, not
exceeding ten dollars for each Person.”).

178.  Paul Brickner & Meghan Hanson, The American Dreamers: Racial Prejudices
and Discrimination As Seen Through the History of American Immigration Law, 26 T.
JEFFERSON L. REV. 203, 204 (2004) (“For more than one hundred years after our nation’s
founding, Congress failed to enact legislation that directly addressed immigration.”).

179.  Act of Mar. 26, 1790, ch. 3, 1 Stat. 103 (repealed 1795).

180. Richard A. Boswell, Racism and Immigration Law: Prospects for Reform After
“9/112,” 7 J. GENDER RACE & JUST. 315, 317 (2003).

181.  See JOHNSON, supra note 125, at 52.



872 HOUSTON LAW REVIEW [45:3

immigration rates, Congress enacted the first immigration law,
forbidding immigration by prostitutes and convicted criminals.'®
In 1882, Congress followed up with laws excluding criminals,
indigents, and other undesirables.'® As one immigration scholar
recently noted, “Since comprehensive federal immigration came
into place in 1875, the United States has had an unbroken
history of immigration laws that restrict immigration and
attempt to ensure a certain quality standard among
immigrants.”® With the Immigration Act of 1917, Congress
passed legislation containing literacy requirements and the
power to deport aliens convicted of specified offenses.”®

The characterizations of immigrant groups and the assaults
against and scapegoating of immigrant workers, which are often
baseless and motivated by the vile emotions of fear and hate, are
not new in this country.'®*® Perhaps what is worse is that in times
of hostility towards immigrants, their vulnerability, due to the
fact they have fewer rights than citizens, likely makes them feel
even more threatened. After all, the threat of deportation always
lingers, irrespective of their documented or undocumented
status.'” It is this threat along with subordinated rights that
makes all immigrants among the most vulnerable.®

In addition, this country has an unfortunate history of
subjugating immigrants.'® With respect to Latino and Latina

182. Act of Mar. 3, 1875, ch. 141, § 5, 18 Stat. 477 (repealed 1974).

183.  Act of Aug. 3, 1882, ch. 376, § 2, 22 Stat. 214.

184. JOHNSON, supra note 125, at 52.

185. Act of Feb. 5, 1917, ch. 29, § 3, 39 Stat. 875, 875-77 (repealed 1952). Under the
Act, “all aliens over sixteen years of age, physically capable of reading” must be able to do
so or they would not be admitted into the United States. Id. at 877. Furthermore, the Act
listed numerous offenses for which an alien could be deported and prohibited immigration
from a broader portion of Asia. Id. at 875-76.

186. The following books provide exhaustive examinations of this country’s
immigration history: LAWRENCE H. FUCHS, THE AMERICAN KALEIDOSCOPE: RACE,
ETHNICITY, AND THE CIVIL CULTURE 57 (1990) (noting that during the period from 1880 to
1920, “native-born workers worried about the negative effect that immigrants would have
on wages and working conditions™); JOHN HIGHAM, SEND THESE TO ME: IMMIGRANTS IN
URBAN AMERICA 121 (John Hopkins Univ. Press 1984) (1975) (revealing anti-Jewish
sentiment existing in America at least as far back as the 1840s); JOHN HIGHAM,
STRANGERS IN THE LAND 9 (1955) (asserting “the xenophobia of the 1850s included
anxiety over the threat of immigrant radicals to American institutions”); BILL ONG HING,
MAKING AND REMAKING ASIAN AMERICA THROUGH IMMIGRATION POLICY: 1850-1990, 21
(1993) (contending Chinese miners on the West Coast “encountered fierce racial animosity
in the 1840’s”); KEVIN R. JOHNSON, THE HUDDLED MASSES MYTH: IMMIGRATION AND
CIVIL RIGHTS 13 (2004) (exposing the “long history” in the United States of poor treatment
of racial minorities, especially noncitizen minorities).

187. See, e.g., JOHNSON, supra note 125, at 46.

188. Id. (stating that “[n]oncitizens . . . can be forcibly ejected from the country for a
wide variety of transgressions”).

189. See generally GERALD L. NEUMAN, STRANGERS TO THE CONSTITUTION (1996)
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workers, there is similarly a long history of inviting
undocumented workers from the South when market needs call
for cheap labor.” Such invitations are inevitably followed by
domestic efforts to oust them once the formerly valuable workers
are deemed unnecessary due to a perceived decline in demand for
such labor, or when unrelated events lead to isolationist
sentiments in the country.” The twentieth century in particular
evidenced several periods of government sponsored efforts to
promote Latino and Latina guest worker immigration, only to be
followed by harsh governmental undertakings aimed to deport
the very same worker groups when the economy changed or
perceived crises provoked mass hysteria.'®

Immigrants of color in general, and Asian immigrants in
particular,”™ have long experienced times when they were
initially welcomed or invited to meet the country’s agricultural
demands or build this land’s infrastructure or industries, only to
later meet efforts to deport them, frequently after not being paid
the promised wages." Perhaps the most infamous of these
episodes occurred in the late 1800s, when federal, state, and local
governments used their resources to initially invite, but later

(explaining how the Constitution relates to immigration law and aliens in general). This
work also noted that in the late 1800s, “[e]lven the criteria for the deportation of alien
residents from the United States received no constitutional scrutiny from the courts.” Id.
at 14.

190. See JOHNSON, supra note 125, at 80-81 (discussing the invitation of Mexican
laborers by the United States to work in agriculture through the Bracero Program). The
terms of the Migrant and Seasonal Agricultural Worker Protection Act identify the typical
abuses against such workers, including unpaid wages and poor working conditions.
Migrant and Seasonal Agricultural Worker Protection Act, 29 U.S.C. §§ 1801-1872
(1994).

191.  See Johnson, supra note 173, at 4-5 (detailing the “repatriation” of people of
Mexican ancestry during the economic downturn of the 1930s). This country’s historical
treatment of Latino and Latina workers from South and Central America reminds this
Author of the Clash song “Should I Stay or Should I Go,” with a slight twist. THE CLASH,
SHOULD I STAY OR SHOULD I GO? (Epic Records 1982). Instead of questioning whether
anyone should stay or go, this country has repeatedly begged immigrant workers to
“please stay” only to be followed shortly thereafter with a scream of, “now go!”

192.  Johnson, supra note 173, at 4-5.

193. See RONALD TAKAKI, STRANGERS FROM A DIFFERENT SHORE: A HISTORY OF
ASIAN AMERICANS 111 (1989) (chronicling the passage of anti-Chinese legislation in the
19th century).

194. Id. at 116-17 (describing the battle Chinese miners faced in living on the wages
they earned after having to pay for the necessities of life in the United States as well as
the “foreign miner’s tax”). Interestingly, the 1879 constitution of the State of California
stated: “The presence of foreigners ineligible to become citizens of the United States is
declared to be dangerous to the well-being of the state, and the legislature shall
discourage their immigration by all the means within its power. Asiatic coolieism is a
form of human slavery, and is forever prohibited in this state, and all contracts for coolie
labor shall be void.” CAL. CONST., art. XIX, § 4 (repealed 1952).
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exclude and deport Chinese immigrants.”” These efforts led to
Congress’s passage of the Chinese exclusion laws, which sought
to halt all forms of Chinese immigration.” Ultimately, the
United States Supreme Court, citing national sovereignty
concerns, refused to overturn the laws. In the two leading
decisions on the matter, Fong Yue Ting v. United States,' and
the notorious Chinese Exclusion Case,”” the Court refused to
intervene. In the Chinese Exclusion Case, referring to the
“obnoxious Chinese,” the Court stated, “The power of exclusion of
foreigners . . . [is] an incident of sovereignty belonging to the
government of the United States, as . .. part of . . . [its] sovereign
powers delegated by the Constitution. ...” In Fong Yue Ting,
the Court ruled that “[t]he right of a nation to expel or deport
foreigners . ..is as absolute and unqualified as the right to
prohibit and prevent their entrance into the country.”

Congress eventually extended their exclusionary laws to
other Asians.” For instance, the “Gentleman’s Agreement”
between the United States and Japan in 1907 and 1908 “greatly
restricted immigration from Japan.” The Immigration Act of
1917 expanded Chinese exclusion to prohibit immigration from
the “Asiatic barred zone,” which also included the entire Middle
East.” In addition, the 1924 Immigration Act established the

195. See, e.g., JOHNSON, supra note 186, at 17 (describing the “shameful treatment of
Chinese immigrants by federal, state, and local governments”).

196. Id. As I and other authors have noted, during the period of anti-Asian
immigrant efforts, the U.S. Supreme Court decided the infamous Scott v. Sanford (Dred
Scott), 60 U.S. 393 (1856), which similarly concluded that African Americans were
excluded from eligibility for citizenship. Scotz, 60 U.S. at 406; see also Ediberto Roman,
The Citizenship Dialectic, 20 GEO. IMMIG. L.J. 557, 576 (2006) (describing the Supreme
Court’s endorsement of “unequal treatment and inferior status of various groups that
should have been considered citizens”).

197. See Romén, supra note 196, at 577 & n.113 (noting the expansion of the Chinese
Exclusion Act of 1882 for “ten years ... [in order to] tighten all immigration and travel
from China®).

198. Fong Yue Ting v. United States, 149 U.S. 698 (1893).

199. Chae Chan Ping v. United States (Chinese Exclusion Case), 130 U.S. 581, 609
(1889).

200. Id. at 609; see also HING, supra note 186, at 25 (noting the Court’s refusal in the
Chinese Exclusion Case of 1889 to overturn the Scott Act).

201. Fong Yue Ting, 149 U.S. at 707.

202. See HING, supra note 186, at 32 (detailing numerous laws aimed at excluding
Asian immigrants).

203. JOHNSON, supra note 186, at 18.

204. Act of Feb. 5, 1917, ch. 29, § 3, 39 Stat. 874, 875-76 (repealed 1952); see also
HING, supra note 186, at 32 (stating that the Act extended the Chinese exclusion laws to
all other Asians).

205. See Gabriel J. Chin, Segregation’s Last Stronghold: Race Discrimination and the
Constitutional Law of Immigration, 46 UCLA L. REv. 1, 14 & n.83 (1998) (explaining that
the Asiatic barred zone “includeled] the East Indies, western China, French Indochina,
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infamous discriminatory national origin quota system, and
allowed for the exclusion of noncitizens ineligible for citizenship,
significantly affecting Asians who were prohibited from
naturalizing.”® The Immigration Act of 1924 had the effect of
imposing strict national origin quotas on southern and eastern
Europeans because of the belief that those immigrants were
racially inferior.* Scholars have argued that through the quota
system, “Congress sought to restore the racial demographics of
the United States as of 1890, a time” prior to the significant
migration “of southern and eastern European immigrants.”” The
Immigration Act of 1924 also established the National Origins
System, which restricted annual immigration from foreign
countries to 2% of the country’s population living in the United
States, as determined by the 1890 census.”” Because most of the
foreign-born immigrants in the United States at the time were
from northern or western Europe, the Immigration Act of 1924
“reinforced patterns of white immigration and staved off
immigration from other areas, including Asia, Latin America,
and Africa.” As a result, until the 1960s, roughly two-thirds of
all legal immigrants to the United States were from Europe and
Canada.™

In the context of naturalization, the United States similarly
created the naturalization prerequisite, which required that all
applicants, in order to be eligible, had to be “white.”™ For
instance, in United States v. Thind, the Supreme Court held that
an immigrant from India was not white and therefore ineligible

Siam, Burma, India, Bhutan, Nepal, eastern Afghanistan, Turkestan, the Kirghiz Steppe,
and the southeastern portion of the Arabian Peninsula®).

206. Immigration Act of 1924, ch. 190, § 11(d), 43 Stat. 153, 159 (repealed 1952). For
numeric quotes established by the Act, see History Matters, Who Was Shut Out?:
Immigration Quotas, 1925-1927, http:/historymatters.gmu.edu/d/5078 (last visited Sept.
5, 2008).

207. See JOHNSON, supra note 125, at 53 (citing the Dillingham Commission reports).

208. Id.

209. See U.S. DEP'T OF HEALTH & HUMAN SERVS., MENTAL HEALTH: CULTURE, RACE,
AND ETHNICITY—A SUPPLEMENT TO MENTAL HEALTH: A REPORT OF THE SURGEON
GENERAL 41 (2001) (describing the impact of the National Origins System on U.S.
demographics).

210. Id.

211. Id. The Immigration Act of 1965 allowed annual immigration of 20,000
individuals from each country in the Eastern Hemisphere, with preferences to individuals
in certain occupations. Id. The Act also provided for family unification by providing a
preference to people with relatives in the United States. Id. Following the passage of the
Act of 1965, the percentage of immigrants from Europe fell from 68% in the 1950s to 12%
in the 1980s. Id.

212.  See generally 1AN F. HANEY LOPEZ, WHITE BY LAW: THE LEGAL CONSTRUCTION
OF RACE (1996) (discussing the origin and history of the “white persons” naturalization
restriction).



