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part of legal decisionmaking, could open to renegotiation the old bargains
struck. The lurch to the left, represented by dependency theory’s critiques
of the development model,* further exacerbated the perceived dangers of
a substantial renegotiation, under the mantle of a “periphery-centered”
development.

In order to derail this possibility, traditional legal operators emphasized
the dangers of instrumentalism.* Policy, rule-skepticism, and antiformalism
were all tarred with the same defect: legitimating arbitrary laws. The focus
on policy and social reality was associated with unlimited deference to the
government in power.* To sharpen the point, following this thinking, in a
left-wing government antiformalism means the end of private property and
the rule of law; in a military dictatorship, it means repressive norms of
social control and autocratically-derived public policies.* By interpreting
development methods as leading to these results, traditional jurists called
upon the fears of political extremism; the new methods could just as easily
legitimate arbitrary state action by undemocratic governments.

Traditionalists sought refuge in their conventional role as defenders of
the status quo, containing the unruly masses on the one hand and
restraining autocratic leaders on the other. The balance was maintained,
however, by defending against any deep transformation of the existing

86. See ANDRE GUNDER FRANK, LATIN AMERICA: UNDERDEVELOPMENT OR REVOLUTION
(1969).
87. See GARDNER, supra note 2, at 117.

When, therefore, the OAB [Brazilian Bar Association] president, Faoro,
discussed “formalism” and “instrumentalism,” he in effect turned the legal
models of American legal assistance inside out. Rather than criticize legal
formalism as antiquated, for example, the movement perceived in legal
formalism the “dorsal fin” of liberal constitutionalism. Rather than encourage
rule skepticim and state instrumental law, the movement advocated formal rules
and the rule of law.

Id. (footnote omitted).

88. An interesting example is the reaction of the Chilean Supreme Court to the legal
interpretations espoused by the Allende administration in the early 1970s. A significant amount
has already been written about the Chilean Court’s exceptionally activist stance and consequent
de-legitimation of legally valid, yet non-traditionally interpreted and applied, governmental
programs and enforcement actions. But see Velasco, The Allende Regime in Chile: An Historical
Analysis 9 LoY. L.A. L. REV. 480 (1975-76) (sustaining that Allende’s actions were illegal, if not
in the letter, in the spirit of the law, thereby precipitating the Court’s justifiable stance); Neal
Panish, Chile Under Allende and the Decline of the Judiciary, 9 LOY.L.A. INT’L & ComMP.L.J. 693
(1987) (also attributing the Court’s actions to Allende’s violation of the separation of powers
doctrine).

89. See David M. Trubek & Marc Galanter, Scholars in Self-Estrangement: Some

" Reflections on the Crisis in Law and Development Studies in the United States, 1974 W1s. L. REV.
1062, 1070-84.
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order. Social-based legal argument presented such a potential disruption,
upsetting the balance enshrined by conventional legal reasoning.
Accordingly, traditional jurists helped rechannel, defeat, or otherwise dis-
able the transformative potential of this legal technology. The specific
outcome of a development-inspired attempt at transformation in the 1960s
and 1970s is significantly illustrative of this occurrence.

Developmentalists, on their part, allowed themselves to be cowed
Faced with the very real abuses of political extremists at the time, it
appeared Latin America was not ready for policy or pragmatic legal
dec151onmakmg % At least it was not so at the cost of reducing democracy
or progressive aims. Take for example James Gardner’s “terminal” review
of the Brazilian legal education reform project presented to the Ford
Foundation in 1973:

[T]he core of this conceptualization [producing more activist

and socially aware lawyers and a more humanistic approach]

may become very tenuous if law has, by the very essence of its
being, an enduring affinity for the status quo, and if lawyers,

by their class background, training, professional
reinforcement, etc., are among the more persistent agents of
the status quo . . . . Stated baldly: even to the extent that [the

grant] did succeed, it may have simply trained up more

effective agents of the status quo, and strengthened the
institutions which train these agents.”!

Even worse, faced with the possibility of supporting dictators or Marxist
regimes, developmentalists pulled their own plug.”? Even an insightful and
critical scholar such as Gardner, cited above, fell into the belief that
American legal assistance and repressive, state instrumentalism were
indistinguishable:

90. See generally PANISH, supra note 88. Panish retreats into “separation of powers”
formalism when confronted with a politically-controversial, and for some, unbridled Chilean
pragmatism. See id.

91. See GARDNER, supra note 2, at 80-81 (quoting his own report) (second alteration in
original).

92. See Bilder & Tamanaha, supra note 2, at 474. The authors discuss the practical end of
law and development funding and scholarship after deep doubts were expressed within the U.S.
legal academy about exporting instrumental approaches towards law to authoritarian Latin
American governments. /d. “Trubek and Galanter did not, however, offer any suggestions about
what should replace the Western model.” /d. 1 agree with the authors’ views on the error of
imploding law and development but for very different reasons. The authors argue that its demise
was a result of purely “homegrown” U.S. political reasons—the Vietnam War, distrust in
government, and the rise of the critical legal studies movement. See id. at 474-76. They, however,
underestimate the impact and resistance of powerful sectors of Latin American societies and legal
intelligentsia to development-based reforms and to the politics of its proponents. See id.
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In summary, well before the arrival of American legal
assistance and the establishment of CEPED [the institutional
vehicle for legal education reform] in Brazil, that country’s
governing technocracy had accepted much of CEPED s basic
perception of law: that formal, doctrinal law is antiquated
and is an impediment to development, and that instrumental
law is modern and is an important vehicle for social control
and social engineering. The governing technocracy [an
authoritarian military government] had started the public
sector on a forced march to state instrumentalism . . . . And
the Brazilian legal profession, as discussed above, was
bypassed and generally confused by, and attempted to catch
up with, this major jursiprudential change. American legal
assistance was not the “cause” of this fundamental breach in
Brazil’s traditional legal culture, of course. . . . It was
precisely this emerging public sector instrumentalism that
conditioned much of the receptiveness to CEPED’s American
Jjurisprudential models >

Developmentalists especially came to see it this way, if they understood
their own project as simply getting law out of the way of the
developmentalist state. Up against an obstructionist Latin American legal
class resiting developmental policy, their notions of pragamatism,
antiformalism, and instrumentalism, which were intended to overcome the
resistance, became conflated with simply legitimating state action.* Their
objectives were limited to undoing the separate authority of the traditional
legal profession to speak exclusively for the law, rather than providing an
alternative legal discourse capable of differentiating between different types
of state action. In the belief that the developmentalist state would do the
right thing, advocating the legality of its actions was a logical way to align
law with development. Once Latin American governments were perceived
as not doing the right thing, however, the strategy of undoing the
obstructionist power of the legal profession came to be seen as
wrongheaded. The backpedaling that marked the end of developmentalism
contributed especially to reinforcing—in legal discourse terms—the
connection between the independent authority of the legal profession and

93. See GARDNER, supra note 2, at 98-99.

94. See Dennis O. Lynch, supra note 10. In Lynch’s review of Gardner’s book, one criticism
stand out: Gardner’s failure to distinguish between positivism and naturalism within Latin
American legal formalism, and his failure to differentiate between instrumentalism and
pragmatism within North American realism. As a result of this confusion, formalism as natural
law thinking appears to offer a basis for resisting authoritarian government decrees:
developmentalism as merely instrumentalism appears to offer no brakes.
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traditionalist legal positions, the latter consisting of a narrow and
undemocratic conceptualization of law as necessitarian and univocal.

In any case, the whole legal development project was thus drawn into
question. In fact, public self-questioning and self-doubt ultimately prompted
the main U.S. and international agencies to withdraw their support. Faced
with the choice of either accepting the traditional political settlement under
the existing legal system or potentially offering legitimacy to political
extremes, they chose the former. This formulation of the options, however,
presents a false dilemma. While pragmatism and policy can surely serve as
handmaidens of authoritarianism, this discovery does not undermine its
ability to articulate critiques or to stand as alternative law supported by the
legal class, as a sustainable national legal discourse. Furthermore, in this
same way, legal formalism can offer a basis for resisting state action, yet it
can also be a singularly effective basis for justifying repression. In any case,
developmentalists backed away. They were daunted by the traditionalist
stranglehold on the conception of law and by their own dualistic depictions
of Latin American legality.

As such, developmentalism was shown incapable of providing
safeguards against political extremism, the same objection raised against
state instrumentalism. Developmentalists seemed to agree that the new
methods were in fact prone to legitimating arbitrary action, failing to
differentiate among different projects in policy pragmatist terms. Notably,
no effective opposition to state authoritarianism was conceived of, if the
multiple character of law were to be acknowledged openly.” The only

95. Seeid. at118.

[T]he legal engineer and legal instrumental models were in fact engaged as the
agents and the instruments of the state, and the models provided no coherent
basis for criticism of, or resistance to, an authoritarian state. For this resistance
the lawyers—DBrazilian and American—turned to the formal legal tradition and
the rule of law. '

Id. About Chile, Gardner asserts

[t]he low point [of the legal instrumentalism model as supported by U.S. legal
assistance] involved extralegal social action, encouraged by the state, as part of
a larger pattern of coercive engineering, beyond the reach of legislative
authorization, to force owners to transfer farms or businesses to the state sector.
In that situation the already blurred line between “law” and “policy” faded to
extinction, purposeful instrumentalism readily became state engineering beyond
the reach of legal instruments and judicial review, and the process, if unchecked
by legal or political institutions, became little distinguishable from raw state
power. In Chile, then, underlying instrumental models again demonstrated a
persistent affinity for policy and power—and a vulnerability to executive and
state ordering.
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strategy apparently available against extremism was a return to univocal,
legal dogmatism. Traditionalism often frustrated the implementation of
developmental policies; on the other hand, it offered some traction and
autonomy against repressive regimes. This turn, however, greatly limits and
accepts the fear of political extremism as a valid limit on pluralist legal
politics. Acquiescing in necessitarian, univocalism as the lesser of two evils
reinforces non-dominant (be it framed as pragmatism, policy, or
antiformalism) legal argument as political. Furthermore, it postpones a
more democratic legal discourse for another day, for the sake of
condemning—with the strongest force of a univocal and unquestionable
law—an undemocratic government today.

Some recent commentators have criticized the 1970s withdrawal of
developmentalists on different grounds.* They view the internal criticism
and ultimate termination of development projects as constituting as much
a U.S.-centered and imperialist imposition as the actual development
projects to which internal critics were objecting. However, reading either
developmentalism or its demise as solely U.S. phenomena presents a picture
of Latin American actors devoid of agency and fails as a fuller explanation.
The key feature of legal developmentalism was an idea about legal reform
through changing legal reasoning techniques. This idea was not new within
Latin American legal circles by the time foreign developmentalists arrived,
nor was the extensive resistance to it merely the by-product of anti-Vietnam
War protesters or intellectual crises over modernization theory. It also
reflected the interests of those standing to lose from the reforms, and the
discursive struggle that marks its defeat.

In this regard, casting social-based argument—including its policy
pragmatist version—as illegitimate legal reasoning and reemphasizing the
univocality of law by traditionalists played a prominent role. It has also led
to an equally forceful counter-strategy by progressives of arguing social
particularity and its distinctness from state legal institutions. Here, it is
important to differentiate between incorporating social considerations
within legal reasoning and, alternatively, claiming a hypostatized field of
social interaction deemed particular to Latin America. It is the latter course
that many progressives writing about Latin America have followed. The
motivations are multifold.

As deployed by 1960s and 1970s developmentalists, discussed above,
it can be traced to attempts to sweep the decks clear, to make room for a
whole new program and set of prescriptions for the legal system. The

1d. at 184.

96. See, e.g., César Rodriguez, Globalizacién, Reforma Judicial y Estado de Derecho en
América Latina: El Regreso de Los Programas de Derecho y Desarrollo, EL OTRO DERECHO 25
(2001); see also Tamanaha , supra note 2.
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position is understandable: U.S. academics were not interested in engaging
in political struggles through the then existing Latin American legal
argumentative conventions nor did they want to be hamstrung by them.
Rather, they proposed a whole new playing field and a whole new agenda,
ones which they, of course, understood much better. Subsequent
generations of progressives, as discussed in more detail below, have
gravitated to this position as well. Attracted by the potential of introducing
multiplicity or pluralism to legal reasoning, consistently foreclosed in the
past, the strategy appears to be mere common sense. However, the
resistance of Latin America’s legal intelligentsia played an important role.
After the victory over development, reforms premised on social reality,
pragmatism, and policy are more clearly off the table, leading progressives
to ever more accentuated claims of an excluded and alternative social law.

IV. CRITIQUES

A. Critique of Latin American Duality

The predominant diagnosis advanced by developmentalists quite
obviously suffered from an overly reified conception of both Latin
American law and Latin American peoples. State law in Latin America is
not simply an inert, foreign artifact, nor are Latin American people unique
bearers of inimitable social particularity.”” Developmentalists deployed these
tropes, rather plainly, in furtherance of their overall project. The legal
culture was to be transformed, ostensibly, to encourage the legal system to
respond to social needs and policy objectives.” A new deal was required.

97. See Esquirol, supra note 8, at 461-64.

98. See, e.g., Roger W. Findley, Ten Years of Land Reform in Colombia, 1972 Wis. L. REV.
880, 910-11. Findley attributes, in part, the slow progress of Colombia’s 1961 land redistribution
program, enacted out of fear generated by the Cuban Revolution, to resistance by the courts.

INCORA [the administrative agency charged with executing land reform] has
been particularly hampered . . . by reversals in the Administrative Disputes
Courts, some of which appear to be considerably more sympathetic to the
interests of large landowners than to the goals of the land reform program.
Acquisitions have been invalidated for minute deviations from prescribed
procedures. . . . Because of the vagueness of the statute and the latitude which
it gives an unsympathetic court secking a way to upset a finding of inadequate
use [the legal standard required], INCORA personnel in expropriation
proceedings have been greatly concerned over the possibility of lengthy appeals
and, ultimately, reversals.

Id. In discussing pending legislation in 1972 to improve the system, he notes that

[t]he bill would establish an entirely new system of specialized land courts.
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To do this, traditional political and economic arrangements enacted through
law, and their articulated justifications, had to be undone. The card played
was none other than the disconnectedness of official law from social reality.

This claim, rather than a sociological or cultural discovery, was a
challenge to the political compromises that had been hammered out through
the legal system at the time. A systematic overhaul of those settlements
could only be effected by re-opening the bases of legal decisionmaking.”
Reforming legal methods and introducing “social law” arguments were
crucial. They offered a way of renegotiating the established political and
economic deals. Drawing on a social sphere of human interaction has been
the tradition within legal theory in both the United States and Continental
Europe, as discussed above. It can be traced to calls for undoing the strict
positivism of the 19th century.'® It has fueled countless reform efforts
against laws perceived as out-of-step with contemporary realities.'
Conversely, it has also assisted in defending state law against delegitimating
critiques. Social theories of law are not new in Latin America either.'” In
different degrees, the legal culture has assimilated both challenges and
affirmations stemming from notions of a separate social source. A
comprehensive study of these would be valuable at this point, but is
unfortunately beyond the scope of this work. Yet, the existing work of

These courts would have exclusive jurisdiction to hear many of the trials and
appeals in expropriation and extinction cases now handled by the administrative
and civil courts and would be directed to apply a social philosophy sympathetic
to the land reform program.

Id at921.
99. See, e.g., Wolfgang G. Friedmann, The Role of Law and the Function of the Lawyer in
the Developing Countries, 17 VAND. L. REV. 181, 186 (1963).

If the lawyer continues to be identified, as he predominantly is at the present
time, with the defense of the existing order and of vested interests, against the
urgent needs and interests of societies that must lift themselves from poverty and
stagnation to a radically higher level of economic and social development, often
within a desperately short time, the lawyer will eventually be reduced to an
inferior and despised status in the developing nations.

Id.

100. See Marie-Claire Belleau, Les Juristes Inquiets (1996) (unpublished S.J.D. dissertation)
(on file with the Harvard Law Library); see also FRANGOIS GENY, METHODE D’ INTERPRETATION
ET SOURCES EN DROIT PRIVE PosITI¥: ESSAI CRITIQUE (1899).

101. See EHRLICH, supra note 13, at 391-411; see also Rodolfo Sacco, Legal Formants: A
Dynamic Approach to Comparative Law (Installment II of I), 39 AM. J. CoMP. L. 343 (1991).

102. See generally Medina, supra note 38; see also Liliana Obreg6n, Nineteenth Century
Latin American Internationalism (unpublished S.J.D. dissertation in progress) (draft on file with
author).
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Latin Americanists is sufficient to demonstrate prior uses of social theory
as a mode of intervening in legal discourse.'®

Social alternity, in its sense of otherness from the legal system, is thus
not novel within Latin American legal discourse. Simply put, it was also the
technique of choice for developmentalists. The introduction of this concept
does not serve any new or better understanding of the workings of the legal
system. Rather, it is an argumentative move within legal discourse.
Highlighting the estrangement between legal and social spheres, simply as
a logical matter, may argue in favor of transforming existing laws or
possibly assimilating society to the law in place. Both the extensiveness of
legal reform or, alternatively, the intensity of legal penetration efforts
depend on the objectives of its proponent. In this way, it can be less a claim
about a particular reality than an effort to transform that reality.
Understood as such, developmentalists’ emphasis on the dichotomy
between law and the social order then should not be read as the key,
idiosyncratic element or identity of Latin American legal systems. Instead,
these writings may best be read as advancing particular political or
programmatic objectives, swaddled in the argumentative device of social-
legal duality.

Developmentalists’ claims then can be viewed as less about the actual
functioning of Latin America’s legal systems than about the particular way
or particular deals cut under those official systems. Indeed, considering the
fact that many developmentalists had little prior familiarity with the region,
its languages, and the peculiarities of its various legal systems, it stands to
reason that their intervention, in the mode of description, was designed to
clear the decks. Advancing the irrelevance of official law, as a matter of
fact, gave them a free hand to drive through a broad agenda, unencumbered
by the necessity to work from within the existing state of legal play. Their
reform objectives, or renegotiation objectives, were assisted by calls
reconnecting them with social reality and attuning the legal system to local
culture. In fact, of course, Latin American legal systems were already
responding to social reality and were inseparable from local culture. The
social norms and policies in place, however, were simply different from
those advanced by developmentalists.

B. Critique of an Identity Approach to Latin American Law

The portrayal of informality, and the gap in developmentalist literature
often projects this device as a peculiar or especially exaggerated aspect of
the local legal culture, cast in terms of the sociological or cultural
particularities of Latin Americans in relationship to law. It is this claim
which is untenable as an empirical fact peculiar to the region. Such

103. See generally Medina, supra note 38.
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phenomena as gaps and informality are common features of all legal
systems. Nonetheless, in one of the better known developmentalist pieces,
Keith Rosenn, despite acknowledging the occurrence of informality
elsewhere, sustains its cultural dimension in Brazil:

Plainly Brazil is not unique in this respect; bending of legal
norms to expediency occurs in all countries . . . . But what is

- striking about Brazil is that the practice of bending legal
norms to expediency has been elevated into a highly prized
paralegal institution called “jeito.” The “jeito" is an integral
part of Brazil’s legal culture, and in many areas %4[ the law it
is employed normally rather than exceptionally.'

It is this construction of “paralegal,” sociological, or cultural identity, which
the above citation is an example, that this Essay rejects. My claim is that
giving a sociological cast to, circumventing administrative red tape through
legal fictions, even if they are far-fetched fictions, advances the idea of a
qualitatively distinct Latin American conception of law. And yet, legal
fictions are a time-honored device of all formalized systems. Furthermore,
making a judgment as to the degree of informality and then characterizing
it as evidence of a cultural phenomenon leads to a misconception. It
downplays the role of resources and political will in effective law
enforcement, highlighting instead the social incongruity of the legal system.
This mode of arguing for law reform has contributed to the belief—and to
the rhetorical construction—of an identity of Latin American law that is
essentially discordant with a separate cultural system in place.

This particular Latin American situation is typically contrasted to the
way law operates elsewhere, especially in developed countries. Advancing
cultural reasons for the refracted ways in which official law operates across
society creates a picture of multiple and distinct systems of legality at work,
each withits own relative degree of legitimacy. Classifying legal informality
as cultural or social displaces on to Latin America a common, yet not
readily admitted, feature of all modern state law. It preserves, by contrast,
an idealization of developed legal systems as able to transfuse the entirety
of human society and amply consensual throughout, evidenced by the
projection of a uniform internalization. Such a fiction does not hold even
among officials of the same state apparatus, much less across whole
societies. In any case, its predominant effect is to undermine Latin
American legal institutions by highlighting, as extraordinary and
pathological, features which are quite common. In the long run, which is
my point in this Essay, it has not served progressive causes well.

104. See Rosenn, supra note 20, at 254.
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This is not to say that experiences of legal pluralism are wholly invented
nor that the term is completely inapposite as a characterization of certain
phenomena.'* In fact, legal pluralism is an appealing concept because it is
so present everywhere. Even if one differentiates between types of legal
pluralism, the notion is deployable in almost any context.'® Furthermore,
it has been quite effective both as a conceptual and a political tool for
indigenous communities in Latin America.'” Identifying indigenous norms
and recognizing them at the level of state law or quasi-state law has been,
according to its proponents, an effective strategy in recent decades.'®® To
what extent the outcome has been, in the best of cases, anything other than
an aggressive decentralization of dispute resolution functions can be
debated infinitely. Regardless, many progressive scholars focusing on
indigenous rights laud its potential.!® My analysis and criticism, here, do
not extend to these gains. In the context of indigenous groups, legal
pluralism may indeed be a politically useful concept. However, in terms of
adiagnosis or an intervention in national legal discourse, the notion—often
advanced as a corollary of the gap between law and society—has come to
be counterproductive to progressive aims, as is discussed below.

Furthermore, my argument does not deny that there are identifiable
differences between law as enacted and popular sentiment or even local
practices. Of course these exist. However, this does not mean that Latin
American societies are evidence of this difference any more than anywhere
else. Legal diversity, to some degree, is part and parcel of any application

105. Sally Menry, Legal Pluralism, 22 L. & SOC’Y REV. 869 (1988).

106. See, e.g., BOAVENTURA DE SOUSA SANTOS, ESTADO, DERECHO Y LUCHAS SOCIALES
(1991) (sustaining that legal pluralism extends to collectives based on cultural, guild, racial,
religious, territorial, and other criteria, which have created their own normativity that regulate
various spheres of social life and permit them to resolve their conflicts).

107. See, e.g., RAQUEL YRIGOYEN FAJARDO, PAUTAS DE COORDINACION ENTE EL DERCHO
INDIGENA Y EL DERECHO ESTATAL (1999).

-108. Id. Note however that the advances in recognizing legal pluralism in Guatemala, as
obtained in the peace accords in the mid-1990s, were ultimately defeated by a popular vote in May
1999 against the relevant modifications to the national constitution.

109. The way that separate indigenous law is being conceived by its defenders is,
nonetheless, cause for concern and subject to the same critiques levied here against dominant legal
traditionalism in Latin America. Defenders of this separate system argue for its stature on a par
with state law. Additionally, many argue the incommensurability of its cosmovision and identity
with Western law, thus arguing the inability of judging it by human rights principles (or any
outside-derived criteria). These advocates, however, run into the error of presenting indigenous
law as an arena which can only be understood and observed by outsiders but not in which they can
participate. Dangerously, under this framework, outsiders can become anyone in disagreeing with
or challenging the hegemonic interpretation of such indigenous normativity. Contra Esther
Sanchez Botero, Aproximacién desde la antropologla juridica a la justicia de los pueblos
indigenas, in EL CALEIDOSCOPIO DE LAS JUSTICIAS EN COLOMBIA (2001); see generally Beatriz
Eugenia Sanchez, El reto del multiculturalismo juridico; La justicia de la sociedad mayor y la
Justicia indigena, in EL CALEIDOSCOPIO DE LAS JUSTICIAS EN COLOMBIA (2001).
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of law. One need only look for it to find it. Specific communities often
assimilate generalized rules in idiosyncratic fashion; undocumented
immigrants live in a constant state of informality; political dissidents and
marginalized groups abide by their particular loyalties; and the various
institutions of civil society all produce their own codes of conduct, not all
of these always in strict alignment with written law. To the extent Latin
Americais perceived as any different, in these terms, it is more logically the
result of scarce enforcement resources and lack of political will, at any one
time, to increase repression. Raising the image of lawlessness or its
positively-stated analog, an accentuated social-legal gap, to the level of a
deep cultural and historical characteristic is all together a different matter.
This is part of the legacy of law-and-development scholarship, as this
passage on the gap or extra-legality of market transactions illustrates:

Ironically, corruption itself is often a response to conditions
of insecurity. If strangers are suspect, then the world of
market transactions is cold and forbidding. A bribe turns a
transactional relationship into a ‘“moral”
relationship—although the word “moral” may be jarring in
this context—by defining a new particularist moral
community. Such a community is functionally analogous to
the community created when one person becomes the
godparent (padrino) of another’s child, making the two “co-
parents” (compadres), bound to each other in quasi-familial
loyalties that impl]y, among other things, some forms of
* economic support."’

The preceding is an example of the curious characterizations sketched by
developmentalists, many seemingly riding on an undercurrent of racial or
cultural preconceptions.

C. Critique of “Exoticized” Latin American Law

During the high period of developmentalism, there were of course
already existing critiques within the bosom of law-and-society regarding
simple distinctions between the legal sphere and the social sphere.
Furthermore, there was a growing body of critical literature which took
exception to the dichotomies presented by legal sociologists and questioned
the motivations of this type of analysis. The apparatus employed by
developmentalists in Latin America was already more richly explored within
academic circles than the legacy of developmentalism would lead us to
believe. The notions of a gap and of separate spheres were contested

110. See, e.g., KARST & ROSENN, supra note 8, at 638 (emphasis added and footnotes
omitted).
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propositions even as they were being deployed to describe reality in Latin
America. Of course, concepts about the law’s social effects and social
engineering through law were still common. What is curious is that when
depicting Latin America, it was possible to present the dichotomy in the
starkest terms possible without raising much of an eyebrow.

This aspect of developmentalist writing deserves some attention.
Scholarship about the U.S. legal system by U.S. legal scholars could not
have drawn such a clean divide between society and law, nor could it have
implanted the notion of a systemic gap between the two in such
uncontestable ways {of course, the point for most centrist U.S. scholars
writing about the United States at the time was precisely to avoid doing
s0). David Trubek and Marc Galanter approached the phenomenon from
this perspective.'!

[1]n view of many areas that diverge from the model [liberal
legalism], there is little reason to assume that it represents
the typical or normal case of legal regulation in this [U.S.]
society. The gap between the law on the books and the law in
action has been discovered innumerable times (in race
relations, divorce, school prayers, and criminal justice, for
example) but the implications of this discovery depend on
one's picture of what is normal and typical in our legal
system. Within the received paradigm, each instance of the
gap tends to be dismissed as an exception—something
atypical, peripheral, and transient. Awareness of such
discrepancies does not induce professionals to relinquish
their model of the legal system, for the persistence of the
paradigm is powerfully supported by the training and
intellectual orientation of the profession.'"?

While this is undoubtedly so, in the contrasting case of Latin America,
forceful pre-existing beliefs assisted. There, the gap was starkly presented
as between the official law as a whole and a separate social sphere. The
plausibility of this notion is no doubt reinforced by popular ideas about
Latin American lawlessness. The easy acceptance of a systemic breach
between law and societal behavior dovetails with widely popularized images
of Latin Americans. The figure of the “bandido” or the outlaw possibly
comes into play. The unreflective assumption of Latin Americans as law
breakers makes the academic diagnosis of the same appear rather
unproblematic. Exoticizing these societies, indeed characterizing them as
somehow beholden to different conceptions of the meaning of law, plays a
large role. In this milieu, individual scholars’ observations, or even scientific

111. See generally Trubek & Galanter, supra note 89.
112. Id. at 1082 (footnote omitted).
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studies if you will, about Latin Americans’ lack of attention to traffic lights
or strategic manipulation of bureaucratic obstacles come to constitute
evidence of a different, qualitative idea about the nature of law.

This is not to say that proponents of gap analysis in Latin America
harbored racist designs. That would obviously be an exaggeration. Some
rather unfavorable images, however, part of the collective background, do
support the relative plausibility of developmentalists’ assertions.
Conservatives may have found it only natural that Latin America was
fraught with lawlessness. Progressives, among them many
developmentalists, relativized the differences as cultural. The move of
aligning moral authority with societal behavior—rather than with official
legality—was then but a short step. That is, the norms to be valued and
upheld were to be found within society and not within the state, at least
some of them. In any case, this framework reinforces the belief that the
actual norms accepted and internalized by the people of Latin America are -
quite different, sociologically, from European or Western counterparts.
_ State law by contrast stands either as an objectionable imposition of power
or, in the best case, a quixotic concoction of Latin American elites.

Ironically, law-and-development’s diagnosis, by pressing this image of
social alternity, entrenches the notion as a dominant understanding of Latin
American law as well as an increasingly accepted self-understanding by
Latin Americans. The repeated representations of systemic lawlessness, or
“gap,” between law and society, a debatable proposition at best about
underlying reality, has a more insidious effect. It contributes to the actual
internalization of this notion as part of Latin American legal identity.
Clearly, my use of cultural ideas in this context does not adhere to a view
of culture as an independent variable. Rather, it views culture as the
aggregate of a dynamic panoply of images and devices, deployed in
furtherance of myriad political projects in competition within society. As
such, culture is created and given content by influential intellectual work,
such as law and development scholarship, at times by claiming merely to
represent an already existing reality. My point is that the claim to reality,
here, is strategic—consciously or not. It is not a serious empirical claim. It
is rather an argumentative commonplace, routinely deployed within modern
legal discourse to challenge or support a particular position.

In any event, law and development scholarship marshaled the
proposition that Latin America experiences a larger degree of discrepancy
between law and society, even if other legal systems may also experience
divergences.'” Cataloguing these divergences has, in fact, occupied a great
many Latin Americans who have taken the point seriously. This type of

113. See, e.g., Rosenn, supra note 20, at 267 (stating “[i]n Brazil, to a greater degree than in
many countries, much of the ‘living law’ bears little resemblance to the law on the books™).
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academic work continues to attract even progressive scholars. The
framework etched by developmentalists thus continues to dominate Latin
American law scholarship today.

D. Critique of the Hyper-Social

The motivation of developmentalists and others following in their
tracks, manifestly, is often (although not only) to stake an alternative,
authoritative position from which to challenge dominant legal positions,
clearly a valid aim. Take for example, the proposal of Jorge Witker, law
professor at the Universidad Auténoma de México, who in 1974 spliced
together the law-and-development framework, depicted here, and “French
sociological jurisprudence” to argue in favor of bridging the gap between
positive law and the law in action.'"* Specifically, he suggested how such
a move could be operationalized in Latin America:

For example, the majority of our [Latin American] legal
orders possess open institutions such as the concept of good
customs, the concept of the moral, that admits for
connotations that are not necessarily individualist, and the
public order [which is] of a vast generality in which the
social or collective interest may prevail over an absolute
liberal will. Lastly, the “so-called legal lacunae”’ that permit,
fundamentally, the judge to operate with flexibility and
breadth even within legal dogmatism. In synthesis, even
positivist state norms whose range of observance is limited in
our societies and whose conceptual structure is essentially
static, permits, overcoming the until now prevailing criteria,
to search for the necessary harmony between effectiveness

and validity a{ the norm and its efficaciousness or concrete
normativity."!

In the specific context of 1960s and 1970s law and development, the
alliance between international advisors and legal reformers in Latin America
may have consisted of nothing more than an interest in better articulated
legal decisions, requiring different considerations to be incorporated as part
of accepted legal reasoning.''®

114. See Jorge Witker, V., Derecho, desarrollo y formacién juridica, 24 REVISTA DE LA
FACULTAD DE DERECHO DE MEXICO 659 (1974).

115. See, e.g., id. at 663.

116. See, e.g., Carlos Gaviria Diaz, La ensefianza del derecho en nuestro medio, 27 ESTUDIOS
DE DERECHO: ORGANO DE LA FACULTAD DE DERECHO Y CIENCIAS POLITICAS DE LA UNIVERSIDAD
DE ANTIOQUIA 5 (1968). Gaviria rails against the hodge-podge, “historical” reasoning methods of
mainstream Colombian jurists, which he maintains lead to legal dogmatism:



